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I SUPREME CourRT OF UNITED STATES. 


October Term, A. D. 1885. 


Zo the Honorable Morrison R. Waite, Esqg., Chief Fustice, and the 
Associate ‘fustices of the Supreme Court of the United States at 
Washington: 


The petition and suggestion of the Phenix Insurance Company of 
Brooklyn, in the State of New York, a corporation, organized and 
existing by virtue of the laws thereof, and Maximillian Gagnon, 
Joseph Leish, John Atkinson, James McDowell, and the First Pres- 
byterian Church of Green Bay, citizens of the city of Green Bay, 
in the State of Wisconsin, give this honorable court now here to 
understand and be informed, that on the 14th day of January, 1886, 
the Goodrich Transportation Company, a joint stock corporation, 
being organized and existing under the laws of the State of Wis- 
consin, filed its petition in the United States District court .for the 
Busters district of Wisconsin on the instance side thereof, in ad- 
miralty, before the Honorable Charles E. Dyer, the judge of said 
court, to limit its liability under the act of Congress dated the 3d 
of March, 1851, entitled, “an act to limit the liability of ship own- 
ers,” known as sections 4,283 and 4,284 of the Revised Statutes of 
United States, title 48, chapter 6. 

The said petition among other things alleges, that the Transpor- 
tation Company was at the time of filing its petition, and prior to 
the 20th of September, 1880, engaged in the business of commerce 
and navigation upon Lake Michigan and other great lakes and 
navigable waters connected therewith, and as such = 4s the owner 


of the steamer Oconto, a vessel of upwards twenty tons 
2 burden, duly enrolled and licensed for the coasting trade and 


employed by said owner in the business of commerce and 
navigation upon the great lakes and the navigable waters connect- 
ing the same. That the city of Green Bay is situated on Fox river 
at a point where the river flows into Green Bay. ‘That on the 20th 
of September, 1880, the steamer Oconto while on one of her regular 
voyages from the port of Chicago, entered the harbor of the said 
city of Green Bay, and having passed up beyond a certain old plan- 
ing mill in said city, standing on or near the bank or harbor of said 
river, a fire broke out therein which spread and was communicated 


to a large number of other buildings in said city, some of which 
were totally. and others pagans destroyed and damaged by said 
reg: iting about sixt y-seven buildings, at a loss to their sev- 


nre, aggoreg: | : »S: 
eral owners of not less than $75,000. That in addition to the loss 


and destruction of said buildings there was a large amount of goods, 
chattels and property contained in them which were destroyed by 
said tire, of the aggregate value of about $25,000. ‘That the whole 
amount of the value of said buildings and their contents greatly 
exceed the value of the steamer Oconto at the time of said fire, 
together with her freight then pending; the value of said steamer 
being about $12,qQ90,.and the amount of her freight then pending 
about $400. That some of said buildings and property were in- 
sured in the Phenix Insurance Company. 

That the respective owners of said buildings, goods, chattels and 
property so lost and destroyed, as well as the insurers thereof, insist 
that the said fire was negligently communicated to said planing mill 

from said steamer Oconto, and that the petitioner became 
4 and was liable for all the loss and damage occasioned by said 
fire. 

That several of such owners have instituted suit against petition- 
er, which are now pending in the Circuit courts of Outagamie and 
Winnebago counties, in the State of Wisconsin, to recover the dam- 
ages claimed to have been sustained by them respectively, in which 
suits the said Phenix Insurance Company was joined as co- 
plaintiff with the following named persons and parties respectively 
In separate suits, to wit: 

Maximilian Gagnon, Joseph Leish, John Atkinson, James Mc- 
Dowell, the First “Presby terian Church of Green Bay. 

That the suit brought by Atkinson and the Phenix Insurance 
Company was prosecuted to a trial, resulting in recovery of judgment 
against your petitioner, on or about the 27th ¢ day of March, 1885, 
for the sum of $2,570 and costs, of which said judgment petition 
took an appeal to the Supreme court of the State of Wisconsin, 
which appeal is now pending and undetermined. 

The petition further shows that it denies its liability for any loss or 
damage occasioned by said fire, but that if so liable, said fire origi- 
nated and said losses were done and incurred without its privity or 
knowledge, and it desires as well to contest its liability for such 
losses and damages, as also to claim the benefit of sections 4,283 
and 4,284 of Revised Statutes of United States, contained in chap- 
ter entitled “ Commerce and Navigation,” and to limit its liability, 
if any, the amount of the value of said steamer Oconto and her 
freight, then pending, and offers to enter into a stipulation, with 
sureties to be approved by the District court, for the pay- 
ment of the value of said steamer and the amount of the 


then pending freight, into the court whenever it may be ordered 
so to do. | 

The petition then prays the prayer for relief, according to the 
rules of this honorable court in such cases made and provided. 

- That on the 16th-day of January, 1886, an order was made in 
said petition and issued out of said honorable court, to be served on 
your petitioners, to appear before said court on the first Monday of 
February, 1886, and show cause if any, why the prayer of said 
petitioner, the Goodrich Transportation Company, should not be 
granted, a copy of which is hereto attached and marked Exhibit 
« A” and made part of the petition. That afterwards, to wit: on 
the 1st day of February, 1886, an answer was filed by your peti- 
tioners, which, among other things, set up that the said real estate 
and the property thereon destroyed, belonging to them, were not sit- 
uated on the shore or wharf of Fox river, but was wholly in the 
body of the city of Green Bay, and at a great distance from any 
navigable stream or other waters within the jurisdiction of the 
United States, all of which would more fully appear by the plat 
thereunto attached, the lots being marked thereon in red lines. 
‘That on the 20th of September, 1880, the Goodrich Transporiation 
Company, owner of the steamer Cconto, so unskillfuliy and negli- 
gently built and equipped said steamer that said steamer had no 
spark arrester or contrivance for preventing the escape of sparks 
and fire from the smoke-stack of said boat, the neglect of which 
was the occasion of the fire. That said steamer had been lying at 

her wharf at Green Bay, and that her master caused her to 
6 leave it to go to a neighboring wharf, some distance up the 

stream, when a gale blowing over and from said steamer to- 
wards the city of Green Bay, caused her to throw out large quantities 
of cinders and other combustible matter onto the shores, wharves and 
buildings situate in said city, the master taking no precautions to 
prevent such cinders from setting fire to said city. That there was 
in force at that time an ordinance of said city making it unlawful to 
employ any steamboat within the corporate limits cf the city with- 
out the steamer being equipped with a spark catcher, or cther 
equivalent device. That in consequence the buildings and their 
contents, as shown on the plat attached to the answer, were de- 
stroyed by tire communicated from said steamer. 

The answer further puts in a plea to the jurisdiction of the court 
because the matters and things set forth, and the liability, if any, 
accrued by reason of a tort committed on land to real estate within 
the limits of a sovereign state and within the body of a county, and 
not upon the high seas, the great lakes, or any waters connecting 
the same, or upon any navigable waters of the United States. That 
the matters and things complained of are purely of common law 


cognizance, and of common and constitutional right, triable by a 
jury, according to the rules, practices and principles of the common 
law and not by a cominissioner appointed under said admiralty rules 
applicable to admiralty proceedings. A copy of which answer is 
hereto attached, marked Exhibit “«B” and made part of this peti- 
tion. | 

That afterwards, to wit: on the goth day of March, 1886, the 

cause coming on before the said judge, the said court over- 

ruled the plea to said jurisdiction, and decided to take juris- 

diction of said cause, and to pronounce against the respond- 
ents; that the said judge, in pursuance thereof, caused the following 
orderto be made: 

This rte came the parties, by their proctors, and on considera- 
tion of the motion of respondents, the Phenix Insurance Company 
et al., that this petition be dismissed for want of jurisdiction, it is 
pierced by the court that said motion be and is hereby overruled. 
That afterwards, to wit: on the 15th day of March, A. D. 1886, 
the following proceedings were had, to wit: 

And now comes the petitioner, by its counsel, and comes also 
Robert Rae and Charles E. Vroman, of counsel for the several 
plaintiffs in the suits mentioned in the petition filed herein, and who 
appear in opposition to said petition, and it appearing to the court 
now here that due notice had been given all parties in interest, by 
publication as directed under the previous order of the court, and 
thereupon the said matter coming on to be heard upon the motion 
upon said petition, and this cause having been submitted to the court 
upon said petition, and the answers and objections of the said 
plaintiffs in the said several suits in said petition mentioned, and 
upon the arguments of counsel, and the court being now well and 
sufficiently advised of and concerning the said motion, it is now 
here ordered and adjudged that the prayer of said petition be, and 
the same is hereby granted, and the court now here orders and directs 
that J.V. Tuttle, George M. Tibbits and W. H. Wolf be, and they are 
hereby appointed appraisers to appraise the value of the said steamer 
Oconto, her tackle, apparel and furniture as it was on the 20th day 
of September, 1880, with the value of her freight earned on her 
said voyage from Chicago, Illinois, to Depere, Wisconsin, as men- 
tioned in the petition filed in said cause, and report the same to this 
court, with all convenient speed, which said appraisement and 
valuation shall be made under oath and in accordance with the 
rules and practice of this court in admiralty. 

(Signed) Cuas. E. Dyer, ies 

A copy of which is hereunto attached and marked Exhibit « C,” 
and made part of this petition. 
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) Your petitioners would further show, that, notwithstanding the 
premises, the said honorable judge of the said United States Dis- | 
trict court proposes to go on and make a final decree in said cause 
| in accordance with the said order entered on the day and year last | 
3 . aforesaid. fi ) 
S$ Wherefore the said petitioners most respectfully pray | 
remedy by writ of prohibition to be issued out of this honor- 
= 


able court to the said judge of the District court of the United States 


j for the Eastern District of Wisconsin, to be to him directed prohib- ) 
i: iting him from holding the plea and premises aforesaid further before 
; ° . ° ° . . - . . . : 
. him or in any way proceeding to give the relief prayed for in said ; 
petition of the said Goodrich Transportation Company. - 
i | es - 
And your petitioners will ever pray. i. 
THomMas R. Burcu, | 
(reneral Agent of Phentx Insurance Company. ; 
f MAXIMILLIAN GAGNON, : 
losEPH LEISCH, _ 
, ; 
JOHN ATKINSON, 
JAMES McDowELL, 
, “TA : 
| FirsT PRESBYTERIAN CHURCH 
ROBERT RAE, OF GREEN Bay. 
Proctor for Petitioners 
: 


UNITED STATES OF AMERICA, } 
NORTHERN DiIstTRICT OF ILLINOIs. | 


SS. 


Thomas R. Burch, being duly sworn, says that all and singular 
the facts stated in this petition are true to the best of his knowledge 
and belief. 


en alt peentadeeattens aa tomungeera? mex 
‘ 


4 . : k ; } ° , : - " =) ss 
Sworn and subscribed before me this 23d day of March, 1886. 
i ] " x 7 - 
| SEAL. | CHARLES V. NICODEMUS. 
Notary Public in and for the Count; 
of Cook and State of lllinots. 


9 District CourT OF THE UNITED STATES FOR THE EAST- 
ERN DISTRICT OF WISCONSIN. 


UNITED STATES OF AMERICA. } 
. : » SS, 
EASTERN District OF WISCONSIN. { 


At a stated term of the District court for the United States for 
the Eastern district of Wisconsin, begun and held according to law, 
at the city of Milwaukee, in said district, on the first Monday (being 
the fourth day) of January, A. D. 1886, present the Honorable 
Charles E. Dyer, judge of said court presiding, F. H. West, mar- 
shal, Edward Kurtz, clerk. Among other the following proceed- 
ings were had, to wit: 


In the matter of the petition of the Gooodrich Trans- 
portation Company, in a cause of limitation of > Za Admuralty. 
liability of the owners of the steamer (Oconto. 
be it remembered, that on the i4th day of January, A. D. 1886, 

came the petitioner, The Goodrich Ty insport. ition Company, by its 

proctors, Messrs. Jenkins, Winkler, Fish & Smith, and filed its peti- 


tion as follow S: 


rO UNITED STATES OF AMERICA. } 
EASTERN DISTRICT OF WISCONSIN. \ 


IN THE DIstTRICT COURT OF THE UNITED STATES FOR THE 
EASTERN DIstTRICT OF WISCONSIN. 


Zo the Hon. Charles I. Dyer, Fudge of the District Court of the 
l/nited States for the Eastern Disirict of Wisconsin: 


Your petitioner, the Goodrich ‘Transportation Company, respect- 
fully shows: That it now is, and on and prior to the 20th day of 

September, A. D. 1880, it was a joint stock corporation, duly organ- 
ized and existing under the laws of the State of W isconsin. That 
on the said 20th day of September, A. D. 1880, it was, and for a 
long time prior thereto, it had been and still is engaged in the busi- 
ness of commerce and navigation upon Lake Michigan and other 
great lakes and navigable waters connecting therew Zh. and was the 
owner of divers steamboats and propellers, which it used and em- 
ployed in said business, among which was the steamer Oconto. 

That the said steamer Oconto was, at the time aforesaid an Amer- 
ican vessel of upwards of twenty tons burden, duly enrolled and 


bee 
‘ 


licensed for the coasting trade and was owned and employed by 
your petitioner in the said business of commerce and navigation 
upon said great lakes and other navigable waters connecting there- 

with. Said steamer not being a canal boat, barge or lighter, 
II and not being used in river or inland navigation. ‘That 

Green Bay is a large body of navigable w ater, connecting 
with Lake Michigan, at the head of which bay is located the city 
and port of Green Bay, in the State of Wisconsin, at a point where 
Fox River flows into said bay. That said Fox River is a large, 
navigable stream, and the mouth of the same forms or constitutes 
the harbor at said port and city of Green Bay. 

That on the said 26th day of September, 1880, while so employed 
and navigated by your petitioner, and wobili on one of her regular 
voyages from the port of Chicago, in the State of Illinois, the: said 
steamer Oconto entered said harbor at the said city aad port of 
Green Bay, and after having passed up beyond a certain old planing 
mill, in the said city, st inding on or near the bank of said harbor or 
river, a fire broke out therein which spread and was communicated 
to a large number of other buildings in said city, some of which 
were totally and others partially destroyed and damaged by said 
fire; that the a ogregate number of said buildings was about sixty- 
seven, aS your petitioner is informed and elie es, and the aggre- 
gate amount of loss and damage claimed to have been sustained by 

the several owners of said buildings, in consequence of said 
I2 fire, is not less than seventy-five thousand dollars, as your 
petitioner is informed and believes. 

That in addition to the loss and destruction of said buildings there 
was a large amount of goods, chattels and property contained in 
said building which was destroyed by said fire, the aggregate value 
of which as claimed by the owners thereof, being not less than 
twenty-five thousand dollars, as your petitioner is informed and be- 
lieves. That the whole amount of the value of said buildings, 
goods, chattels and property so destroyed greatly exceeds the value 
of said steamer at the time of said fire, together with her freight 
then pending. The value of said steamer being about twelve 
thousand dollars, and the amount of her freight then pending being 
about four hundred dollars; that some of said “buildings and property 
were insured in the Phenix Insurance Company, and some in some 
other companies at the time of said fire, as your petitioner is informed 
and believes. 

Your petitioner further shows that the respective owners of said 
buildings, goods, chattels and property so lost and destroyed, 

as well as the insurers thereof claimed that the said 
13 ‘fire was negligently communicated to said planing mill 
from your “petitione er’s said steamer Oconto, and _ that 


od 


3 


Your petitioners would further show, that, notwithstanding the 
premises, the said honorable judge of the said United States Dis- 
trict court proposes to go on and make a final decree in said cause 
in accordance with the said order entered on the day and year last 

aforesaid. 

8 Wherefore the said petitioners most respectfully pray 
remedy by writ of prohibition to be issued out of this honor- 
able court to the said judge of the District court of the United States 
for the Eastern District of Wisconsin, to be to him directed prohib- 
iting him from holding the plea and premises aforesaid further before 
him or in any way proceeding to give the relief prayed for in said 
petition of the said Goodrich Transportation Company. 

And your petitioners will ever pray. 

Tuomas R. Burcu, 


General Agent of Phenix Insurance Company. 
MAXIMILLIAN GAGNON, 

JosepH LetIscu, 

JoHN ATKINSON, 

James McDow.E tu, 

First PRESBYTERIAN CHURCH 


RoBERT RAE, OF GREEN Bay. 


Proctor for Petitioners. 


UNITED STATES OF AMERICA, | 

ae : SS 

NORTHERN DistTRIicT oF ILLINOIS. 
Thomas R. Burch, being duly sworn, 


says that all and singular 
the facts stated in this petition are true to the best of his knowledge 
and belief 


Sworn and subscribed before me this 23d day of March, 1886. 


| SEAL. | CHARLES V. NICODEMUS, 
, Notary Public in and for the County 
| of Cook and State of Iilinots. 
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ERN DistTRicT OF WISCONSIN. 


UNITED STATES OF AMERICA, 
.* . The) = . SS. 
EASTERN DiIsTRICT OF WISCONSIN. 


At a stated term of the District court for the United States for 
the Eastern district of Wisconsin, begun and held according to jaw, 
at the city of Milwaukee, in said district, on the first Monday (being 
the fourth day) of January, A. D. 1886, present the Honorable 
Charles E. Dyer, judge of said court presiding, F. H. West, mar- 
shal, Edward Kurtz, clerk. Among other the following proceed- 
ings were had, to wit: 

In the matter of the petition of the Gooodrich Trans- 

portation Company, in a cause of limitation of } Zz Admiralty. 

liability of the owners of the steamer Oconto. 


Be it remembered, that on the i4th day of January, A. D. 1886, 
came the petitioner, The Goodrich Transportation Company, by its 
proctors, Messrs. Jenkins, Winkler, Fish & Smith, and filed its peti- 
tion as follows: 


IO UNITED STATES OF AMERICA, } 
EASTERN DisTRICT OF WISCONSIN. | 


IN THE District CourT OF THE UNITED STATES FOR THE 
EASTERN DIstTRICT OF WISCONSIN. 


To the Hon. Charles E. Dyer, Fudge of the District Court of the 
United States for the Eastern District of Wisconsin: 


Your petitioner, the Goodrich Transportation Company, respect- 
fully shows: That it now is, and ov and prior to the 20th day of 
September, A. D. 1880, it was a joint stock corporation, duly organ- 
ized and existing under the laws of the State of Wisconsin. That 
on the said 20th day of September, A. D. 1880, it was, and for a 
long time prior thereto, it had been and still is engaged in the busi- 
ness of commerce and navigation upon Lake Michigan and other 
great lakes and navigable waters connecting therewith, and was the 
owner of divers steamboats and propellers, which it used and em- 
ployed in said business, among which was the steamer Oconto. 

That the said steamer Oconto was, at the time aforesaid an Amer- 
ican vessel of upwards of twenty tons burden, duly enrolled and 


7 


licensed for the coasting trade and was owned and employed by 
your petitioner in the said business of commerce and navigation 
upon said great lakes and other navigable waters connecting there- 

with. Said steamer not being a canal boat, barge or lighter, 
II and not being used in river or inland navigation. That 

Green Bay is a large body of navigable water, connecting 
with Lake Michigan, at the head of which bay is located the city 
and port of Green Bay, in the State of Wisconsin, at a point where 
Fox River flows into said bay. That said Fox River is a large, 
navigable stream, and the mouth of the same forms or constitutes 
the harbor at said port and city of Green Bay. 

That on the said 26th day of September, 1880, while so employed 
and navigated by your petitioner, and while on one of her regular 
voyages from the pert of Chicago, in the State of Illinois, the said 
steamer Oconto entered said harbor at the said city and port of 
Green Bay, and after having passed up beyond a certain old planing 
mill, in the said city, standing on or near the bank of said harbor or 
river, a fire broke out therein which spread and was communicated 
to a large number of other buildings in said city, some of which 
were totally and others partially destroyed and damaged by said 
fire; that the aggregate number of said buildings was about sixty- 
seven, as your petitioner 1s informed and believes, and the aggre- 
gate amount of loss and damage claimed to have been sustained by 

the several owners of said. buildings, in consequence of said 
12 fire, is not less than seventy-five thousand dollars, as your 
petitioner is informed and believes. 

That in addition to the loss and destruction of said buildings there 
was a large amount of goods, chattels and property contained in 
said building which was destroyed by said fire, the aggregate value 
of which as claimed by the owners thereof, being not less than 
twenty-five thousand dollars, as your petitioner is informed and be- 
lieves. That the whole amount of the value of said buildings, 
goods, chattels and property so destroyed greatly exceeds the value 
of said steamer at the time of said fire, together with her freight 
then pending. The value of said steamer being about twelve 
thousand dollars, and the amount of her freight then pending being 
about four hundred dollars; that some of said buildings and property 
were insured in the Phenix Insurance Company, and some in some 
other companies at the time of said fire, as your petitioner is informed 
and believes. 

Your petitioner further shows that the respective owners of said 
buildings, goods, chattels and property so lost and destroyed, 

as well as the insurers thereof claimed that the said 
13 fire was negligently communicated to said planing mill 
from your petitioner’s said steamer Oconto, and that 


your petitioner became and were liable for and on account 
of all the loss and damage occasioned by the said _ fire; 
and several of such owners have instituted suit against your 
petitioner, which are now pending in the Circuit courts of the coun- 
ties of Outagamie and Winnebago, in the State of Wisconsin, to 
recover the damages claimed to have been sustained by them respec- 
tively, in which suits the said Phenix Insurance Company was 
joined as a co-plaintift with the following named persons and 
parties respectively in separate suits, to wit: Maximillian Gagnon, 
Joseph Leisch, John Atkinson, James McDowell, The First P resby- 
terian Church of Green Bay, and a suit brought by said insurance 
company and W. I. Crand: ll, which has been disposed of. 

Your petitioner further shows that the said suit so brought by the 
said John Atkinson and the Phenix Insurance Company, was prose- 
cuted to a trial resulting in the recovery of judgment against your 
petitioner on or about the 27th day of March, A. D. 188s, for the 
sum of about $2,570 and costs, besides of suit, from which said 
judgment your petitioner took an appeal to the Supreme court of 
said State of Wisconsin, which appeal is now pending and 

undetermined. 
I4 That all the other of ee suits so commenced by the said 
parties are still pending in the said Circuit courts, except the 
one brought by W. I. Crandall and the said insurance company, 
which has been tried and a judgment rendered in favor of: your 
petitioner therein. 

Your petitioner further shows that a large number of other per- 

sons who claimed to have sustained like loss or damage to their 
buildings and property in consequence of said fire, who have not yet 
vomausced suit against your petitioner, threatens to do so as your 
petitioner is infor ned and believes. 

Your petitioner further shows that it denies its lability 
for any loss or damage occasioned by said fire, and insists 
that it, the said fire, did not originate from or was not negli- 
gently communicated from said steamer Oconto, but says that 
if it is so liable, that said fire originated and_ said losses 
and damages were done, occasioned and incurred with- 
out the privity or knowledge of your petitioner, the owner 
of said steamer Oconto. And it is desired as well to contest 
its liability and the liability of said steamer for _ losses 
and damages as also to claim the benefit of sections 4,283 and 4,284 
of the Revised Statutes of the United States, containe . in chapter 

6, title 48, “ Commerce and Navigation,” and limit the 
5 amount of its liability for said losses and damages, tor which 
they may be found liable, if any, to the amount of the value 
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of said Oconto and her freight then pending, and it, your petitioner, 
hereby offers to enter into a stipulation with sureties to be approved 
by this court for the payment of the value of said steamer, and the 
amount of her pending freight into this court, whenever it may be 
ordered so to do. : 

Your petitioner, therefore, prays that it may be declared ‘to be 
entitled to, and that it may have the benefit of the provisions of the 
Revised Statutes of the United States, limiting the liability of the 
owners of vessels as provided by sections 4,283 and 4,284 of said 
statutes, title 48, chapter 6. And that the value of said steamer 
Oconto, her engine and boilers, tackle, apparel and furniture imme- 
diately after said fire, together with the amount of her freight then 
pending, may be ascertained or appraised under an order of this 
honorable court, and that your petitioner may, under the direction 
of this court, enter into a stipulation, with sureties, to 
pay the amount of the value of said steamer, and the 


amount of said freight then’ pending, into’ this’ court, 
whenever such payment shall be ordered or required, and 
16 that a monition may issue against all persons claiming any 


damages of any kind for any loss, destruction, damage and 

injury occasioned by said fire, citing them to appear before this 
court and make due proot of their respective claims at a time to be 
named therein; and also that this court will designate some com- 
missioner before whom such claims shall be presented in pursuance 
of said monition, and before whom your petitioners may appear and 
contest said claims, and its liability on account of any loss or damage 
occasioned by said fire; and that if upon the coming in of the re- 
pert of said commissioners and confirmation thereof or otherwise, 
it should appear that your petitione r was not liable for any such loss, 
damage, destruction, or injury, it may be so finally decreed by this 
court, “other wise that the said moneys so secured to be paid into this 
court by such stipulation as aforesaid, may be divided pro rata 
among the several claimants in proportion to the amount of their 
respective claims. Your petitioner further prays that in the mean 
time and until the final judgment shall be rendered herein, or a final 
termination had, that this honorable court will make an order re- 
| straining the Phenix Insurance Company, Maximilian 
17 Gagnon, Joseph Leisch, John Atkinson, James McDonell, 
and the First Presbyterian Church of Green Bay, from fur- 

ther prosecuting their respective suits against your petitioner; and in 
case the judgment so recovered by the said John Atkinson and the 
Phenix Insurance Company shall be reversed by the Supreme 
court of Wisconsin, that they be restrained from further prosecuting 
the same, also that all other persons having any such claims may 


suits against your 


likewise be restrained from commencing any 


petitioner to recover the same; and that your petitioner may have } 
such other or further relief as may be just and proper in the 
premises, and as this court shall be pleased to grant. | 
THE GoopricH TRANSPORTATION COMPANY, | 

By T. G. ButTuin, President. 
| ENKINS, WINKLER, FisuH & SMITH, | 


Proctors for Petitioner. 


STATE OF WISCONSIN, / 
CouNTY OF MILWAUKEE. | 


~ mas 
° 


Thomas G. Butlin, being first duly sworn, on oath deposes and 
says that he has heard the foregoing petition read and knows the 
contents thereof, and that the same is true of his own knowlec lve, 
matters stated to be on information and belief, and 
and that he is president of | 


ce 


except as to those 
as to those he believes them to be true, 
said petitioner, the Goodrich Transportation Company. 


ri 


[THOMAS (s. BUTLIN. 


Is Subscribed and sworn to before me. 


this 26th of December. LOOS. 


(SEO. Gs. GREEN. 
y \ otar Vy Pu / /tc. V WS 


OrRDER ON ABOVE PETITION. 
IN THE DistTRIcT CouRT OF THE UNITED STATES FOR THE 
EASTERN District oF WISCONSIN. 


In the matter of the petition of the Goodrich Trans- j 
portation Company in a cause of limitation of } 


liability of the owners of the steamer Oconto. 

On the application of the petitioner by Jenkins, Winkler, Fish 
& Smith, their proctors, it is ordered by the court, this 16th day of 
January, eighteen hundred and eighty-six, that on the first Monday 
being the first day of Febru: iry, 1886, this court will 
hear the application of the petitioner to appoint appraisers of the 
value of the interest of the owners of the steamer Oconto in said 
vessel and the freight pending at the time of the fires at Green 
Bay on the 20th day of September, 1880, alleged to have been 


of February, 


+. 
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caused by fire negligently commnnicated from said steamer Oconto 
as set forth in anid petition, at which time all parties interested can 

appear and show cause, if any, why said application should 
19 not be granted; and it is further ordered that a copy of this 

order be published daily until said hearing in the Milwaukee 
Sentinel, published at Milwaukee, Wisconsin, and that a copy of 
this order be served on the plaintiffs in the several suits in said pe- 
tition described or upon their attorneys. 

By the court, 
Cuas. E. DYER, ‘fudge. 


| 


February 1, 1886, answer of the Phenix Insurance Company 
and others, filed, as follows: 


Answer. 


20 UniTEpD STATES OF AMERICA, 
EASTERN DistTrRICT OF WISCONSIN, 

U NITED STATES District Court, 
EASTERN District oF WISCONSIN. 


\ In Admiralty. 


In re-petition of the Goodrich Transportation Company of the 
State of Wisconsin, as owner of the steamer “ Oconto,” her en- 
gines, machinery, boilers, tackle, apparel and furniture, filed under | 
| rules 54 to 58, inclusive, of practice in admiralty, under the Act of 
| March 3, 1851, entitled ‘“ An act to limit the liability of ship owners, 
and for other purposes,” to limit its hability as owner of the steamer 
| “Oconto,” and to have appraisers appointed of the value of the in- 
rr terest to the owners of said steamer in said steamer, and the freight 
pending, on the 20th day of September, 1880, at the time of the fires 
at the city of Green Bay, i in the State of Wisconsin, alleged to have 
been caused by fire negligently communicated from said steamer to 
the said property destroyed by said fire. 

The respondent, the ‘Phenix Insurance Company, of Brooklyn, 
New York, and the First Presbyterian Society of Green Bay, 
Maximillian Gagnon, John Atkinson, James McDonell, and Joseph 
Leisch, all of whom, except the Phenix Insurance Company, are 

citizens of the State of Wisconsin, and of the same state in 
21 which the petitioner is created and exists as a corporation, and 
have been such citizens before,.at, and since the said loss by 
fire occurred, in response to, and by virtue of, a notice served on | 
them, and each of them, to show cause, if any, why said application 
should not be granted, respectfully represent: i] 


i 


That on the 20th day of September, there were in force divers 
policies of insurance, issued by the said Phenix Insurance Company 
against fire, covering houses and household furniture therein con- 
tained, in the city of Green Bay, and located as follows: ‘The 
churen building and parsonage of the said First Presbyterian Soci- 
ituate on ‘tois number fourteen and sixteen (14 & 16), in block 


ely, 
o¢ar in said city of (sreen Bay, according to the 


number fifteen 
recorded plat of « Astor.’ 

Dwelling-house of Maximillian Gagnon, on lot number two 
said plat. 


{ » 


ai. 
in block number twenty-three (23), according to 

Property of John Atkinson, on lot No. 670, according to recorded 
plat of Navarino. 

Property - of James McDonell, on lot No. 504, according tO said 
piat of Navarino. 

Property of Joseph Leisch, on lot No. 214, according to said plat 
f Navarino; by which the same were insured for loss or damage 
by fire in favor of the said First Presbyterian Society of Green 
Bay, Maximillian Gagon, John Atkinson, James McDonell, and 
Joseph Leisch, as follows. 


The First Presbyterian Society church building $2,500 


22 Personal property in the same.............. 500 
Parsonage eee ee eee eee Se «ess 2,000 
Maxamillian Gagnon, dwelling-house....... .. eee 
John Atkinson, dwelling-house .............. 700 


James McDonell, personal proper in dwelling- 


a a te owe aca 1,50G 
Joseph Leisch, store and dwelling......... is Se 


by which the same were insured from loss or damage by fire in a 
large amount of money, to wit: Nine thousand seven hundred 
dollars. | 

Thst the value of the property so insured and uninsured, belong- 
ing to said respondents, and partly insured in the Phenix lebinidiniise 


i 


Comp: ny, amounts to the sum of $28,000. with interest from date 
of loss. 

That said real estate and personal property thereon were not 
situated on the shore or wharf of Fox river; but were wholly in the 
body of the = city of Green Bay, and at a great distance from any 
navigable stream, or other waters within the jurisdiction of the 
United rey all of which will more fully appear by the plat here- 
unto attached, and made part of this answer to said rule to show 
cause, etc., the lots being marked and the names of the respective 
owners thereof thereon written, being the ground upon which the 
dwelling-houses insured as aforesaid, and personal property therein 
situated, and damaged by the fire aforesaid, were located. 


Ue ares 


Respondents would further show, that petitioner is a cor- 
poration, incorporated and existing under and by virtue of 
the laws of the State of Wisconsin, and is as such the owner 
of, and engaged in, the business of running a line of steamboats on 
the navigable waters within this said state. 

That on or about the 20th day of September, A. D. 1880, the 
said petitioner, being 
line of steamboats at Green Bay, in the county of Brown, in this 
state, so unskillfully and negligently built, equipped, run and oper- 
ated one of its said steamboats, the * Oconto,” by failing and 
neglecting to have any spark arrester or contrivance for preventing 
the escape of sparks and fire from the smoke-stack of said boat, 
upon, attached to, or connected with the said boat, in any manner, 
and by negligently starting said steamboat from its wharf with the 


the owner of and engaged in running the said 


? 


exhaust on the inside of said steamer’s smoke-stack. within the city 
of Green Bay, in the Fox river, where she lay, the Green Bay shore 


of said river, being then and there covered by many old and dry 


wooden buildings of highly combustible character, a heavy wind 
then and there blowing across the course of said vessel from the 
south-west on to the Green Bay shore and negligently. propelling 


S'S 


{ 
said vessel up the Fox river within about forty rods.of said Green 
Bay shore, quartering against said wind, under a heavy head of 
steam, the smoke-stack of said vessel in the meantime throwing 
out large quantities of sparks and fire, said sparks, as 
24 could be plainly seen, being. carried by the wind on to the 
shore among and on to said combustible wooden build- 


ings, and manifestly endangering the same; that by said sparks so’ 


negligently thrown and scattered on shore, a fire was set among 
certain buildings near the upper or Mason street bridge, over the 
Fox river, in said city of Green Bay, to wit: a planing mill, so 
marked on said plat, and with the name “ E. Morrow ” thereon. 
That said master, representing said petitioner, caused said 
steamer to leave her wharf at Green Bay, whena gale was blowing 
over and from said steamer and towards said city of Green Bay, 
which said gale, together with said exhaust being improperly inside 
of said smoke-stack, caused said steamer to throw out large quanti- 
ties of sparks and fire, cinders and other combustible matter, and 


said master attempted to go up said stream to a neighboring wharf 


with said steamer, near to the wharves of the city of Green Bay, 
and negligently neglected to station any lookout on said steamer at 
the stern thereof, or on any other part or place on said steamer, 
where said lookout could detect and report any danger to the adja- 
cent wharves or buildings thereon, by reason of said sparks and 
other combustible matter thrown out of the smoke-stack of said 
steamer, and carried by the high gale then prevailing on or into the 
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said city of Green Bay, and give the said master timely notice of 
any damage which would be likely to result therefrom, and 
25 which could have been prevented by such notice from said 
lookout so stationed and intelligently and attentively engaged 
in his business as lookout. 

That, as the master and those in charge o 
or would have known had a_ proper lookout been properly sta- 
tioned, that before the fires before mentioned, were set, several fires 
had caught on the shore from the sparks and other combustible matter 
left her wharf, and before 


f said vessel well knew. 


thrown out by said vessel after she had 
she had reached the point aforesaid. notwithstanding which the pe- 
negligently caused said vessel to continue with her exhaust 


he 


titloner 
on the inside of her smoke-stack, on her said voyage along t 
shore as above described. 

That all of said matters happened within the city of Green Bay, 
a duly incorporated city of this state, duly authorized by its charter 
gvulate spark arresters on steam engines: and steam vessels run 
or operated within its limits. 

‘That there was in force at that 


Lo Ft 


time within the said city. duly 
linance which, amone other 


passed by its mayor and council, an or o 
things, provided: “It shall not be lawful for any person or corporation 
this city to Operate any steam engine, steam tug, steamboat, 


t} 
{ mroneller. mill. factory - of = f any kind ES CR GL ee 
propener, mil, actory, oO! Ssnop O any Kind, Wwhenevel steam powell 


‘ withi 


l, without having first provided for the smoke-stack or chim- 
screen, or some other device, 


lers there- 


“1S usec 
“ney thereof a sufficient spark-catcher, 

“to prevent the escape of sparks or burning cin 
26 “from. Such spark-catcher, screen or other device shall be sub- 
| “ stantially attached in or upon such smoke-stackor chimney, 
“and shall be kept in good repair, so as to prevent.the escape of 
“sparks or burning cinders therefrom, as effectually as the same 
“can be prevented by any means known or in use for that pur- 
= pose. 

That said vessel was, at the time aforesaid, being run, equipped 
and operated negligently and unlawfully, in direct violation of such 
ordinance. 

That from the fire so set by said vessel, the flames spread di- 


rectly and proximately without the intervention of anv other cause. 
- houses by the said re- 


to the frame buildings occupied as dwelling 
spondents, and the personal property contained therein, which was 
thereby totally destroyed by the petitioner’s said negligent and un- 
lawful acts, being then and there the property of said respondents, 
as aforesaid. | 
These respondents would further answer that the several suits 
mentioned in said petition, commenced by these respondents against 
this petitioner, were commenced in the Brown county Circuit court 


| 


“> 
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inthe fall of 1880. ‘To all of which said several suits a general denial 
to the merits was filed by said petitioners. 
That the suit of the said John Atkinson and the Phenix Insurance 
Company against said petition, was heard at the city of. Appleton, 
in the county of Outagamie, in the State of Wi isconsin, in the 
i Outagamie county Circuit court, before the panel on the 21st 
of December, 1882, and a verdict was then and there had for 
the plaintiffs, and upon a judgment rendered thereon by the said 
court, and’ an appeal was prayed, allowed and_ perfected by said 
petitioner from the said Outagamie county Circuit court to the Su- 
preme court of the State of Wisconsin, on the 23d day of May, 
1882. 
That at a subsequent term of the Supreme court of said state, to 


wit: the January term, 1884, such proceedings were had that said 


Cause was remanded for trial de novo, and has since said date, on 
motion of said petitioner, a change of venue has been had to Win- 
nebago county Circuit court in said State of Wisconsin. 

That. the suit of the said John Atkinson and the Phenix In- 
surance Company against the petitioner, was held at. Oshkosh, in 
the Winnebago county Circuit court, before the panel on the 

day of February, 1885, and a verdict was then and there 
had for the plaintiffs, and upon a judgment rendered thereon by 
the said court, an appeal was allowed and perfected by said pe- 
titioner from said Circuit court to the Supreme court of the State 
of Wisconsin, on the day of December, 1885, which appeal is 
now pending in said Supreme court and undetermined. 

That the case wherein the Phenix Insurance Company and the 

First Presbyterian Society of Green Bay are the plaintiffs 
28 and the petitioner is the defendant, is fixed and set down-for 
trial at Winnebago county Circuit court on the r2th day of 
February, 1886, and a jury has been summoned to try said cause. 

That these respondents have gone to great expense to prepare 
said cause for trial, at that it will be unjust and inequitable to delay 
your respondents in the preparation for trial, or stay the trial of 
said cause. 

Respondents would further show that since said cause was com- 
menced in the said Brown county Circuit court, in the fall of 1880, 
said petitioner, without setting up or in any way seeking to avail itself 
of the benefits of the said act of March 3, 1851, has conducted itself 
with vexatious, dilatory motions, and changes of venue, as appears 
from the docket entered in said causes as follows, to wit: 

Fire occurred September 20, 188o. , 

All actions commenced in fall of 1880 in Brown county. 

All cases removed to United States court March 7, 1881, on ap- 
plication of defendant. 
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Remanded to Brown county circuit August 5, I5961. 

Deiendant appealed from ‘order remanding cases 
court of the United States. 

This appeal was dismissed on stipulation and cases stood re- 
manded. Place of trial changed on application of defendant April 
15, 1882, to Outagamie county. June, 1882, called for trial and 
December, 1882, Atkinson case was, on application of 


to Supreme 


continued. 

defendant June, 1883, called for trial and continued on application of 
defendant. 

0 ieee RE lie A aetna ne nleation of defend 

<9 ecember, 1903, continued again on apphcauion OF aderena 
ant. October, 1884, called for trial and change of venue 

taken by defendant to Winnebago. February, Atkinson case trial. 

May, 188s, called | and continued on application of de- 
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for trial 
tendants. 
Application in United States District court for Eastern district of 
Wisconsin filed the t4th day of January, A. D. 1886, to limit its 
liability as owner of steamer Oconto, ete. 

Respondents would further show that, during 
these trials of said causes, they were put to great cost and expense, 
your respondents prosecute 


the progress oft al} 


all of which are taxable costs, in case y« 
their said suits to judgment, and that the said petitioner has at no 


any way sought to limit its 


time pleaded any matter or thing, or in 
} 
} 


— 


rS8cr. entitled «An act to limit the lability of ship-owners and for 


‘other purposes;” and that it would be manifestly unjust at this 
late dav to permit it to do so, unless all such costs and expenses 
paid out and expended by respondents in this litigation, and which, 
if they were successful, would be taxable costs, are first refunded 


and paid them by said petitioner. 

These respondents further allege that, after the said 20th day 
of September, 1850, the said petitioner, as owner of the said steamer 
“ Oconto,” engaged said steamer in many distinct and inde- 
30 pendent voyages after the voyage ended upon which she was 

bound at the time of the injury complained of, and which 
liability therefor, which it seeks to contest,.and if found liable to 
limit during the season of 1880, which closed on the 2oth day of 
November thereafter. 

And said petitioner did so employ said vessel on many voyages, 
all of which were independent adventures during the seasons of 
navigation for the years 1581 and 1885 inclusive, without seeking 

- 


(J . 
to avail itself of said act of Congress of March 3, 1851, and it 


thereby equitably abandoned its right so to do, but, on the contrary, 


if 


the loss mentioned in said petition, and your respondent insists. that 


ability, or avail itself of the act of Congress of the 3d of March, 


conceded its lability for the damages incurred, if any, by reason of 


vp 8 


» ee a 


are. 
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it would be manifestly unjust after a delay of over five years to 
allow said petitioner or to compel your respondents to vo back to 
said 20th of September, 1880, to ascertain and fix the then value of 
said steamer and her freight then pending. 

These respondents further allege that, in the fall of 1883, the said 
petitioner sold the said steamer Oconto to Rensselaer Van Slyck 
and Gregor McGregor, of Port Huron; and the said vessel’s home 
port now is at Detroit, and has been since said sale and purchase. 
That said petitioner has no further interest in said steamer, and that 
the steamer herself lies stranded off the Charity islands, near the 

mouth of Saginaw bay, in the State of Michigan, and on 
31 Lake Huron, and is not within the jurisdiction of this hon- 
orable court. ‘That said petitioner is guilty of laches. 

Your respondents further claim that this Honorable court ought 
not to take jurisdiction of this petition, because the matters and 
things set forth, and the liability, if any, accrued by reason of a tort 
committed on the dry land to real esiate in the body of a county 
and a sovereign state; that said real estate was situate in the city of 
Green Bay, and not upon the high seas, the great ‘lakés, or any 
waters connecting the same, or upon any navigable waters of the 
United States. That the matters and things complained of are 
purely of common law cognizance, and of right triabie by a jury, 
according to the rules, practice and principles of the common law, 
and not by a commissioner appointed under said admiralty rules 
applicable to said proceedings. | 

That, by reason of the premises herein set forth, respondents 
pray that said application of said petitioner to obtain the benefit of 
said act of the 3d of March, 1851, entitled « An act to limit the 
“liability of ship-owners,” be refused, and said petition be dismissed 
with costs, and that respondents may have such other and further 
relief in the premises as this honorable court may deem they are 
entitled to receive. 

And respondents will ever pray. 


32 «~°~—SS PH ENtx Ins. Co. BY Tuos. R. Burcu, Gen. Agent. 


UNITED STATES OF AMERICA, | 
EASTERN DisTRICT OF WISCONSIN. | 
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Thomas R. Burch, being first duly sworn, deposes and says that 
he is the general agent of the Phenix Insurance Company, one of 
the respondents in the above entitled cause. That he has read the 
foregoing answer, and that the facts therein contained are true, and 


IS 


many of them within his own knowledge; but those not within his 
own knowledge he verily believes to be true. 
Tuos. R. BuRCH. 


Sworn and subscribed before me this 30th day of January, A. D. 
1886. 
|SEAL. | Atva A, KNIGHT. 


Witness. CHas. E. VROMAN. 


his 


JOHN X ATKINSON, 
mark 
M. GAGNON. 
JosEPH LEISCH, 
J. McDoNNELL, 
First PRESBYTERIAN SOCIETY OF GREEN Bay, BY 
CuHas. E. VRoMAN, Chazrman Board of Trustees. 


ROBERT RAR. 
Proctor for ferespondents. 


33 February 1, 1886. ‘This day came the parties by their 
proctors, Messrs. Robert Rae and C. E. Vroman, appearing 
for the respondents, and Messrs. Jénkins, Fish and G. G. Greene 


for the petitioner, and the application of the petitioner that ap- 
praisers of the value of the steamer Oconto and her freight on the 
20th day of September, 1880, be appointed, and also the motion of 
the respondents that the petition be dismissed for want of jurisdic- 
tion came on to be heard, and the hearing not being concluded, the 
same was adjourned until Tuesday, the ninth day of February, in- 
Stant. 


February 9, 1886. ‘This day came the parties by their proctors, 
and the hearing of the application of the petitioner that appraisers 
of the value of the steamer Oconto and her freight on the 20th day 
of September, 1880, be appointed, and of the motion of the respond- 
ents that the petition be dismissed for want of jurisdiction, was re- 
sumed, and being further argued by Mr. Greene for the petitioner, 
and by Mr. Rae in opposition, the court took the same under con- 
sideration. 


And now, at this same term, to wit: January term, 1886, and on 
the thirtieth day thereof, to wit: on the gth day of March, A. D. 
1886, the following proceedings were had, to wit: 


IQ 
In the matter of the petition of the Good- | | 
rich Transportation Company in a , ] Sticke 
Pipes ; n , i. «7 . } S14 17 ¢ y. 
cause of limitation of liability of the - 
owners of the steamer Oconto. 
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34 This day came the parties by their proctors, and on consid- 
eration of the motion of the respondent, The Phenix Insurance 
Company ef a/., that this petition be dismissed for want of jurisdic- 
tion, it is ordered by the court that said- motion be and hereby is 
overruled. 
And afterwards, to wit: on the thirty-third day of said term, to wit: 
on the 15th day of March, A. D. 1886, the following proceedings 


were had, to wit: 


In the matter of the petition of the (sood- 


rich Transportation Company in acause | 3 

sin, g | In Admiralty. 
of limitation of liability of the owners of | 
the steamer Oconto. 


Now comes the petitioner by its counsel, and comes also Robert 
Rae and Charles E. Vroman of counsel for the several plaintiffs 
the suits mentioned in the petition filed herein, and who appear in 
opposition to said petition, and it appearing to the court now here 
that due notice had been given to all parties in interest by publica- 
tion as directed under the: previous order of the court, and there- 
upon the said matter coming on to be heard upon the motion upon 
said petition, and this cause having been submitted to the court 
upon said petition and the answers and objections of the said 
plaintiffs in said several suits in said petition mentioned, and 
upon the arguments of counsel, and the court being now well and 
sufficiently advised of and concerning the said motion, it is now here 
ordered and adjudged that the prayer of said petition be and the 

same is hereby granted, and the court now here orders and directs 
that J. V. T uttle. George M. Tibbits and W. H. Wolf be and they are 
hereby appointed appraisers to appraise the value of the said steamer 
Oconto, her tackle, apparel and furniture, as it was on the 20th day 
of September, I 1880, with the value of her freight earned on her said 
voyage from Chicago, Iilinois, to Depere, Wisconsin, as mentioned 
in the petition filed in said cause and report the same to this court 
with all convenient speed, which said appraisement and valuation 
shall be made under oath and in accordance with the rules and 
practice of this court in admiralty. 

(Signed) Cuas. E. Dyer, Fudge. 
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306 UNITED STATES OF AMERICA, } 


HASTERN DistTrRICT OF WISCONSIN..| 
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Se 


k of the District court of the United States 


l, Edward Kurtz, clerk of tl 

f America for the Eastern district of Wisconsin, do hereby certify 
that | have compared the writings annexed to this certificate with 
their originals now on file and remaining of record in my office, and 
that they are true copies of such originals, and correct transcripts 
: | matter of the petition 
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theretrom, Deing a transcript of record ti 


rich ‘Transportation (‘ompany inacause ot limitation 


\ Raw Rt pee " | , a" ; .4 . . “ a q 
of HWaADTLUTY of the owners ot the steame}! (Qconto. 
+- me hand em 4 
| t my nana and auly 


In testimony whereof. I have hereunto st 
athxed the seal of tne said court at the city O| Milwaukee. In said 
Be ee ee 4] £ aS! A ee a a sles 
district. this 18th day a! March, in the year of out Lord, one thou- 
} } ' “4 hy 9) dread “ } a} Tt? 7 } ' q ] CP } , 
sand e1gpnt nunarea and eC1gnly-six, and of the inae pendence of the 3 
r } Re, ] rm F 
LJoited otates.thne 1iotn. 
, : fre re f ee f 
SEAL EDWARD Kurtz, Clerk. 
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IN THE 


Supreme Court ef the United States. 


OCTOBER TERM, A. D. 1885. 


PHENIX INSURANCE COMPANY kT AL. 
US. 

CHARLES E. DYER, JuDGE oF THE UNI- 

TED STATES DistrRicr COURT FOR THE 

EASTERN DistrRicTr OF WISCONSIN. 

/ 
IN RE PETITION OF GOODRICH TRANSPORTATION COMPANY TO LIMIT ITs 
LIABILITY UNDER ACT MARC? 3, 1851. 


« 
-. 


BRIKF OF PRTITIONBKRS 


FOR WRIT OF PROHIBITION. 


ROBERT RAH, 


PROCTOR FOR PETITIONERS. 


BARNARD & GUNTHORP, LAW PRINTERS, 44 & 46 LASALLE ST, CHICAGO 


ae Se 
Cy arama Court AT lala United Ota tae 
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OcTOBER TERM, A. D. 1885 


PHENIX INSURANCE COMPANY ETAL. 


CHARLES E. DYER, JUDGE OF THE UNI- 
r—ED STATES DISTRICT COURT FOR ae 


EASTERN District OF WISCONSIN 


IN RE PETITION OF GOODRICH TRANSPORTATION COMPANY TO LIMIT ITS 


LIABILITY UNDER ACT secs 3, 1851. 
BRIEF FOR PETITIONERS 


The proceeding that is sought to be prohibited, is a 
proceeding by a vessel owner filed in the United States 
District court for the eastern district of Wisconsin, sitting 
in admirality on the instance side of the court for a limit- 
ation of liability under the act of congress known as the 
limited liability act, and in pursuance or by virtue of rules 
established by this honorable court under the act of March 
3, 1851, embracing rules 54 to 58 inclusive. 

The occasion of filing the petition by the Goodrich 


Transportation Company, was on account of a fire that 
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occurred on the 2oth of September, 1r8So0, at the city of 
(Green Bay in the State of Wisconsin, which fire is said 
have originated from the steamer Oconto, whereof 11 
. . 7 + . . == 
is the owner, and communicated to real estate situated in 
he city of Green Bay 
I‘ ] } : —_ . es > = . . <r? iy 4 
ihe GamaeL&&cs Ciaimeda for WhaAICH the COMpanDy SCCKS LO 
limit its hability, amount to about 928,000, and it 1s said 
the value of the vessel at the time with her freight then 
2a . ti cars i ‘ i RK a Ge . Litil y¥Y iad iwi -— i Lena 
D 12 POUT d to about YL 2,000 
The company offers to enter into a stipulation with 
sureties to be approved by the court, for the payment 
of the value of said steamer and the amount of her pend- 
— ’ f . ~] . t ¢ +} {> . i me be sx7 an > “oe 44 4 ’ he ‘dered . \ 
mo ir i7@ht into the court, whenever it may be ordered so 
to do, and a monition is prayed for against all persons 
claiming any damage of any kind, for any loss, destruction, a 
damage and injury occasioned by such fire, citing them to 
appear before the court and make due proof of their 
: ‘ ‘ core sak ae } Ape ‘ 5 i 
respective claims, and that the court designate some com- 
missioner, before whom such claims shall be presented, in 
pursuance of such monition, and before whom the peti- 
tioner may appear and contest such claims, and its lability 
on account of any loss, etc., and if the company 1s not 
liable upon the coming in of the report of said commis- 
sioner and its confirmation by this court, it may be finally 
so decreed by the court; otherwise, the money so se- 
* - “ a , ] + - - ~ . ’ a sales P 4 * > 
cured to be paid into this court by such stipulation, may 
be divided Pro rata among the several claimants in. pro- 
é orig 


portion to the amount of their respective claims; and in 
the meantime, the respondents be restrained from further 
prosecuting their several suits, also all other persons about 
to commence suit, if any there be, be restrained. | 
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Six suits were commenced in the fall of 1S8So in the 
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od 


oe . c  —_— te ' tim , 
Circuit court of Brown county at the city of Green Bay, 
by as many plaintiffs in an action of trespass on the case 
rm | 


os 4] eee e Py Sears Ree eae, Bag a 
against the petitionel for the destruction of their dwelling 


’ =< . 7 ° } 2 
houses and household property contained therein, to all of 


quoted 


which said several suits, a general denial was filed. Ver- 


cr 1 


dicts from time to time were had by the p Al 


peals. taken to tl 


a 


ie Supreme court by petitioner, and one 


_ } : a at oy ms & . 
of these appeals 1s now pending. 


Various dilatory motions were made by the petitioner, 
and changes of venue were had upon its application. 
That during the progress of these trials many thousand 
dollars of taxable costs were incurred and paid by the re- 


spondents. 


After the date of the fire the owner of the steamer en- 
gaged her in many distinct and independent voyages, and 
until the close of that season of navigation, which oc- 
curred on the 20th of November thereafter, and it con- 
tinued to employ said steamer for the years 1881 to 1885 
inclusive. In the fall of 1883 it sold the steamer to par- 
ties living at Port Huron, and the vessel’s home port was 
then changed to Detroit. That in the fall of 1854 the 
steamer herself became a wreck, stranded on Charity 
islands, near the mouth of Saginaw bay, in the State of 
Michigan and on Lake Huron, and the steamer is no 


longer Z#2 ESSE. 


During all this time the petitioner has never sought to 


avail itself of the benefits of the act of Congress, 1851, 
and it is claimed in the answer that it thereby equitably 
ye i if 18 Claimed in the answer that it therebdy CQuiravty 
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abandoned its right so to do, 


. 
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yut on the contrary con- 
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ceded its liability for the damages incurred, if afiy, by 
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reason of said loss; and it 1s insisted that it would be 


manifestly unjust after a delay of over five years to allow 
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petitioner, or to compel respondent tO YO back to said 
20th of Septem ber, rSSo, te ascertain and fix the then 
— : i : , eae + Sinaia, abiae + in cae . _ 
value of said steamer and her freight then pending. 
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e case was setd 


iat no part ( 
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d answer 


court. Own 


t10n an 


The petition is 


the United States District court on the 1 
admiralty, and 1s not a proceeding 


of the property, and a 


mav be 


entitled thereto, but is a proceeding simply 
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liability of the petutione! DY allowing it to ive stipulation 
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in the admiralty for the value of the offending thing, 


whereof it was at the 


with sureties to 
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vessel and her freight tl 
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tion, thereby depriving the 
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by jury. 
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If the act of 1851 does embrace injuries to real 


land. which 


VI, 


on a question 


point the district court 


neither under the statute nor by tl 


n into the admiralty wl 


time, the 


wl 


tit by the court to the extent of such stipu 


en 


remove a common !faw case from its appro} 


tiff of the right to 
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O Case 
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owner, obligating itself 
matever sum mignt D¢ 
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-h is without jurisdic- 
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shall 
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States, 


discuss 


of United 
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ie rules in admiralty, 


promulgated by the United States Supreme court in 
that proceeding, have jurisdiction to give the peti- 
tioner the relief which it seeks, the tort complained of 
not being a maritime tort, and as such, not within the 


admiralty and maritime jurisdiction. 


That the case 1s not within the admiraltv and maritime 


jurisdiction, is not now an open question. ‘The Plymouth, 


3 Wall., 20; the Prof. Morse, 23 F. R., 803; the Maud 
Webster, S Ben. 547; the Rock Island Bridge case, 6 
Wall., 213; the Niel Cochran, 1 Brown Adm., 162; the 


Ottawa, 7d., 350. 
7 ’ 4/7 & 
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Congress could not, either under. the admiralty and 
maritime grant of the constitution or the commercial grant, 
nake torts maritime. which were not so by: the ceneral 
make torts maritime, which were not so by the general 
maritime law. It may be the lord of the sea, but the law 
alone is the lord of the land. So far as our own courts 
ES OST BON Nem EITC | he ler the “unicipal law and 
are concerned, wnen acting under the municipal law an¢ 
not acting under the 7ws gentlzum, the law would be bind- 
ing upon them, but it could not, under the admiralty and 
maritime grant change the law of the land as to things 
whicl +a e8 a ANT ~ ‘ “174 > ‘ 1 | > of > ine nake he : 
which were not Maritime, and Dy SO Going make them so. 
Under the commercial grant, Congress might change the 
commercial law when it affected commerce and naviga- 
tion between foreign nations and the several states, but it 
was clearly not the intention of Congress, by the adoption 
of any of the provisions of this act, to make a purely 


common law tort a maritime one. 


United States District courts, as such, when not pro- 


ceeding in bankruptcy in civil cases, have no jurisdiction 


oS 
of suit at common law except in suits 72 fersonam in ad- 
miralty, where the jurisdiction 1s concurrent, except those 


brought by the United States, or by an officer thereof, 
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law court, or if, by reason of some defect therein to ad- 


minister the remedy, a court sitting in equity. The stat- 


} 


utes of the United States are as much the law of the land 


i 7 ; 7 4 ns ‘ — 1 eae 
as those of the several states. and mav be enforced in the 


{ ] 


state courts as well as in the federal. except in such cases 


where exclusive jurisdiction is given to the latter courts. 
(Clafner v. Houseman, 93 U. S., 130.) Under this 


statute, he may take affirmative action by divesting him- 
self of his title, and transferring it to trustees for the bene- 


fit of the freighters who have suffered an injury during 
the voyage, if the value of his vessel and freight then 
pending is less than his claim. If, on the contrary, the 
case 1s one of admiralty jurisdiction, he may go into the 


. 
; 


ie te ais . . + og 
admiralty court and file 


1 
i 
i 


11S petition before or after suit 


brought, and if his property is seized, he may give a 
stipulation for value, or he may transfer the property toa 
trustee, and pay over to him the freight then pending; or 
he may set up the limitation of liability in his answer. 
The admiralty having jurisdiction of the principal thing, 
to wit: the tort or injury mentioned in the several ar- 


he act whenever t 


eee 


ticles of t le Same are enumerated, and 
in the OmnidDus clause of any loss, damage, injury or 
forfeiture of a similar kind as those enumerated in the act, 


= ae 


iich are within the admiralty jurisdiction, has also 


jurisdiction of its-incidents, and it is an inherent power of 


the admiralty to take a stipulation for value independent 


of the act in a proceeding in vem when the res is within 
the jurisdiction of the court. This is so also in England 
by an enabling statute when the case 1s at common law, if 
the ship and proceeds are in the admiralty, but if other- 


wise, it is not so; chancery must hear the case. L. R., 7 


‘ } 


Exch., 187; zd. on Appeal, zd@., 287. Parliament being 


omnipotent may conter common law power on an admi- 
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ralty court in England, but beneath the constitution of the 


United States, Congress has no such power. 


In the case of ex parte Gordon, 104 U. 3., 516, a writ “”y 
of prohibition was prayed for, and the question presented 
was, whether the vessel was lable to the libelants for pe 
} 


cuniary damages resulting from the loss of life in a collis- 


ion with another vessel. Here was a case where the 
party claimed an exemption from all liability. Inthe case 


at bar the parties claimed an exemption fro faito. ‘Lhe 


coyrt deny the writ of prohibition upon the ground, “ that 


“the collision which caused the injury was certainly a 
‘“ subject of admiralty jurisdiction. It occurred between 
“two vessels while navigating the public waters of the 
7) 


‘United States, and was a maritime tort. 


“to the vessel and her cargo caused by the collision, a 


or damages 


‘¢ suit could have unquestionably been obtained in the Dis- 


“ trict court of any district where the vessel should be found. 
«The question in the present suit is whether the vessel 
“is liable to the libelants for pecuniary damages, etc., 
« having jurisdiction in respect’ to the collision. It would 
‘seem necessarily to follow, that the court had jurisdic- 
“tion to hear and decide what liability the vessel had in- 
“curred thereby. The court of admiralty having juris- 
“diction of the vessel and the subject matter of the action, 
] 


“to wit: the collision, it is competent to try the facts, 


“etc.” But how different is the case at bar. Here the 


court having zo jurisdiction in respect to the je, “ it 


it the court has no 


“ would seem necessarily to foilow th: 
“jurisdiction to hear and decide what liability the vessel 


“ had incurred’ thereby.” whether limited or otherwise. 


If the former is good law, the latter must be. 
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The fact that the act of 1851 constitutionally may be 
supported under the commercial grant, as a regulation of 
commerce, cannot confer jurisdiction upon an admiralty 
court of the United States. The jurisdiction of the courts 
of the United States cannot be made to depend on regu- 
lations of commerce. ‘They are entirely distinct things, 
having no necessary connection with one another, and are 
conferred in the constitution by separate and distinct 
grants. The extent of the judicial power is carefully de- 


=> 


fined and limited, and Congress cannot enlarge it to suit 
even the wants of commerce, nor for the more convenient 
execution of its commercial regulations. And the limits 
fixed by the constitution to the judicial authority of the 
courts of the United States will form an insuperable ob- 
jection to this law, if its validity depended upon the com- 


mercial power. 


This power is as extensive upon land as upon water. 
The constitution makes no distinction in that respect. 
And if the admiralty jurisdiction, in matters of contract 
and tort, which the courts of the United States may law- 
fully exercise on the high seas, and on the lakes and navi- 
gable waters of the United States, be extended to con- 
tracts and torts on land when the commerce is between 
different states, it can, with the same propriety and the 
same construction, be extended to collisions and torts on 
land; and it may embrace also the vehicles and persons 


ged in carrying it on. 


enga 
It would then be in the power of Congress to confer ad- 


miralty jurisdiction upon its courts over the cars engaged 


— 


fO 


in transporting passengers or merchandise from one state 
to another, and over the persons engaged in conducting 
them, and deny to the parties the trial by jury. Now the 
judicial power in cases of admiralty and maritime juris- 
diction has never been supposed to extend to contracts 
made on land, and to be executed on land, or to torts com- 

ittend l; | B if La 5 rgar f of ~ 1 @ » |. ime a rea 
mitted on land. sut if the power Of regulating commerce 
can be made the foundation of jurisdiction in its courts, 
and a new and extended admiralty jurisdiction beyond its 
heretofore known and admitted limits, may be created on 
water under that authority, the same reason would justify 
the same exercise of power on land. 

If the case is within the admiralty jurisdiction, then the 
citizenship of the parties is indifferent, because the Juris- 


diction depends upon the place and not upon the residence 


of the parties. If the act of Congress intends to confer 


jurisdiction upon the courts of the United States upon the 
power to reg 
and could confer no authority on the district courts. 

The: prohibition of the constitution, by that clause 
of the constitution which gives to the federal courts 
jurisdiction of civil causes cf common law _ jurisdiction 
and power to try controversies existing between citizens 
of different states, forbids that Congress in a regulation of 


commerce should by implication confer upon the district 


courts any such jurisdiction. (The Genesee Chief, 12, 


How. 443.) 


The commercial grant to regulate commerce is not per 
sé, a plenary power, but only a power swb modo. It gives 
to Congress the power to regulate commerce with foreign 


nations, among the several states, and with the Indian 


tribes. 


ulate commerce, it would be unconstitutional. 


II 


Now the limiting of the liability of a ship-owner for 
the torts of his servants committed on land and having no 
necessary connection with trade or commerce, inflicting 
no injury upon goods, wares or merchandise shipped or 
put aboara any ship or vessel, or in collisions between two 
water craft, but an injury to real estate and the household 
furniture contained therein, is not a regulation of com- 


'n nations, among the several states, or 


()} 
oS 


merce with fore 


with the Indian tribes. 


This court seems to support the jurisdiction of the Ad- 


miralty courts in taking cognizance of the proceedings 


only in cases of admiralty jurisdiction. 

The case of the Vorwich Co. v. Wright, 13 Wal., 104, 
was a case of collision within the admiralty and maritime 
jurisdiction of the court, and the application was made to 
limit the liability in the eastern district of New York, the 
libel for the tort having been instituted in the District 
court for the district of Connecticut. Neither the vessel 
ior the fund representing the value was.paid into 
the District court of New York. The court therefore 
held that the District court for the eastern district of New 
York was without jurisdiction. ‘The court, however, 
after stating that the act does not state what court should 
be resorted to nor what proceedings should be taken, 
holds that the parties, or any of them, may take “the 
“ appropriate proceedings in any court for the purpose of 
“ appropriating the sum for which,” etc. ‘This “ which,” 
etc., mean under section 4, where it occurs, the sum for 
which the freighters on the same voyage, and the owner 
or owners of the ship may be liable. Thisis a clear case 
of admiralty jurisdiction, and the language of the 


Supreme court which follows at page 123, after quoting 


12 


the language of this section should be construed as having 
reference thereto, and it was well said by the court when 
it said: ‘“ Now, no court is better adapted than a court 
“ of admiralty to administer precisely such relief. * * * 
“ Congress might have invested the Circuit courts of the 
“ United States with the jurisdiction of such cases by a 
«bill in equity, but it did not. It is also evident that the 
“state courts have not the requisite jurisdiction.” (113 
Mass., 502.) Why the state courts would not have the 
requisite jurisdiction in cases in equity it is difficult to 
perceive, unless on the ground that the proceeding being 
one 7a rem, and, as such, of exclusive admiralty jurisdic- 


tion, the court could not have the requisite jurisdiction. 


In the case of Providence & WN. Y. Steamship Co., 
109 U. S.. 593, the court, after saying that the rules or 
process authorized under the act of 1842 authorized the 
Supreme court to regulate the forni of framing and filing 
libels, bills, answers and other proceedings and pleadings 
in suits at law, in admiralty or in equity, declares as 


follows: “Weare clearly of opinion that the authority 


‘thus vested in this court was adequate and sufficient. 


‘to enable it to make the rules before referred to. The 


“ subject is one of pre-eminently admiralty jurisdiction.” 


In this case, as in the other, it was clearly a case of 
admiralty jurisdiction, a libel filed for a breach of con- 
tract of affreightment, the destruction by fire of goods 
taken in and put aboard of a ship. This was a case 
within the maritime jurisdiction, and the statute was 
simply offered as a partial defense. In the case at bar, 
however, there is a broad, sharp distinction, clear and 


unmistakable, which at once attracts the judicial mind, 


which is, that the case at bar is not one of admiralty nor 


te 
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of equity jurisdiction, but of pure common law cogniz- 
ance, and as such, not within either of the other jurisdic- 
tions. Nor is it an answer to say that a right derived 
under an act of Congress may be sued in the United 
States courts. A patent or a copyright, or a bankruptcy 
case, are all rights existing by virtue of the constitution 
and laws of the United States, and as such, a remedy may 
be sought in the courts of the United States, but unless 
Congress confers the jurisdiction on the District court 
of the United States, it is without it, but if Congress 
did authorize a patent cause to be brought in the admi- 
ralty, the admiralty could have no pretense of jurisdiction, 
for Congress would have no authority to make any such 
designation. It may be, that in a case of concurrent juris- 
diction at common law and in-admiralty, such as in a suit 
in personam on a contract of affreightment or mariner’s 
wages, or of tort where the suits may be prosecuted in 
the common law courts or in the admiralty, that the 
petitioner may go into the admiralty, and, upon comply- 
ing with the act, plead the decree as a defense in bar to 
the action of the common law, but surely not in a case 
where the admiralty courts had no jurisdiction whatever. 
In the Alpena case, 8 F. R., 280, it was held, that aftera 
libel was filed, the petition should be filed in the court 
where such libel is pending; and so with the present 
rules; andthe Supreme court of the United States altered 
these rules so that if the case is pending in the Circuit 
court, it, and not the District court, shall take jurisdic- 
tion. The Benefactor, 105 U.S., 245. So Peck v. Fennis, 
7 How., 624, 1s on all fours with the case at bar; it 
was, however, a case of bankruptcy, and the District 
court, as in admiralty, had exclusive jurisdiction of all 


suits and proceedings in bankruptcy; but the case 
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pending in the State court, and which itt was_ sought 
in the District court, sitting in bankruptcy, to enjoin, 
was nota cause of bankruptcy. The Supreme court held 
that the state courts, whenever it was a proceeding at 
common law in a suit at law, was as competent to deter- 
mine the question as the Bankrupt court, and no injunction 
could issue. 

[t is also a familiar principle of law that the courts which 
first gets jurisdiction in case of concurrent jurisdiction 
retain the case for every purpose. 112 U.S., 294; 24 
Flow., 450; 20 #., 483; 7 #td., 612; 9 Wheat., 432; 1 
Biss., 1. The case of Zaylor v. Carroll, 20 How., 583, 
was a case where there was a conflict between the admi- 


rality courts and the courts of common law. 


“ae 


If Congress could not enlarge the jurisdiction of the 
United States District courts sitting in admiralty, then the 
act of 1842, which conferred upon the Supreme court of 
the United States jurisdiction to prescribe modes and 
forms of procedure in equity and admiralty cases only, 
could not authorize the Supreme court of the United 
States by rules of practice to enlarge the admiralty juris- 
diction. Zhe Steamer St. Lawrence, 1 Black 522. The 
process act of 1792 and 1829 is also confined to admiralty 


and equity process. 7 3 — 


There is no act of Congress authorizing the Supreme 


court of the United States to make rules and regulations 
in common law cases, but on the contrary, Congress has 


prescribed that the practice in the several circuits must 


et 
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be the same as in the several states in which they are 
held, any rule of the court to the contrary notwithstand- 


Ing. Act of 1792, section 914. 


To) 

The act of 1851, in cases of certain loss and damage 
specified only authorizes the proceedings to limit the ha- 
bility, and in a particular way, to wit: by transferring the 
property to a trustee in a court of competent jurisdiction, 


without naming any particular courts. 


If a court of admiralty is not in a given case a compe- 
tent court of jurisdiction for the reason the subject matter 
is not maritime, then it 1s not such a court for such pro- 
ceeding; nor can the rules and regulations of the Supreme 
court make it such a court. The Supreme court has no 
power to bestow jurisdiction upon a court that does not 
have it proprio vigore under the constitution and laws 
passed in pursuance thereof. Congress might bestow 
upon the United States District court power to enforce 
rights existing at-common law between citizens of differ- 
ent states, and if Congress has the power so to do, it has 
not exercised it by the act of 1851. 

Congress has the power, under the commercial grant— 
which is not coterminous with the admiralty grant, although 
the latter embraces much the largest ground covered by 
the former—to regulate bills of sale, express hypothecation, 
either by way of mortgage or otherwise of vessels of the 
United States; yet no one would suppose that Corgress 
could confer upon the United States Circuit or District 
courts jurisdiction as between citizens of the same state 
to take cognizance of a mortgage proceeding upon such 


a ship or vessel. 


Congress has provided that the District courts of the 
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United States, except in cases of bankruptcy, shall not 
have the power to issue injunctions, to stay any proceed- 
ings in a state court. Rey. Stat., 720; Peck v. Genes, 7 
How., 625: Zaylor v. Carryl, 20 How., 583; Watson v. 
Fones, 13 Wall., 679; Hlatnes v. Carpenter, 9t U. S., 
254; Dial v. Reynolds, 96 U. S., 340. These statutes 
were revised in 1872, and the addenda, except in bank- 
ruptcy cases, was made, notwithstanding the act of 1851. 
The doctrine of exfressio unius est exclusio alterius ap- 
plies. This addenda, no doubt, following after the case of 
Norwich v. Wright was decided, which was in 1871, had 


reference thereto. See Revised Statutes, section 1,285. 


The act of 1851 does not provide for issuing injunc- 
tions, but merely provides that after complying with the 


act all proceedings shall cease. 


This mandate is obligatory upon the state courts as 
well as upon the United States courts, but if the former 
disregard it, what court has authority to enjoin the state 
courts’ Certainly not the District court. The act of 
1793, re-enacted in 1872 with the addenda, can only be 
repealed by implication, and the Federal courts will not 
imply that the State courts, supreme and of general juris- 
diction, are to be controlled by the United States District 
courts in cases of concurrent jurisdiction, where the State 
courts have first acquired jurisdiction, unless the power 1s 
clearly given by Congress, exercising legitimate authority 
under the constitution. Indeed, we find under act of 1881 
the Supreme court declining to issue an injunction to 
a state court on the ground of a doubtful power to do so. 


The Mamie, 110 U. S., 742. 


The act of Congress does not authorize any court hav- 


ing jurisdiction of the proceedings to issue injunction. 


The process of injunction is unknown to the admiralty, 


and while the books are full of prohibitions, being issued 
by the common law courts to the admiralty, it would be 
a novelty to find an admiralty court which is not a court 
of record, but a court of limited jurisdiction, though ex- 
clusive in that jurisdiction, enjoining a court of record. 
Courts of admiralty, as such, have no such power, and 
while Congress might declare them courts of record, and 
bestow upon them such extraordinary power in a proper 


case, it has never done so. 


In the case at bar the vessel is not within the jurisdic- 
tion of the court, and in a case of common law jurisdic- 
tion, the act of Congress has not provided any stipulation, 
but provides that the boat itself shall be conveyed to 
trustees, and it is in cases where this is complied with 
that all proceedings shall cease. It is doubtful whether 
any one of the sections of the act of 1851 authorizes a 
cession of the property to a trustee for the benefit of a 
common law claimant, who is such by reason of a tort on 
land. Zhe Alpena, 8 F.R., 281; zd., 105 U.S., 452; Lhe 
Benefactor, 103 U.S., 245. In all cases where a stipula- 
tion for value has been taken, it is in a maritime cause 
within the admiralty jurisdiction, and authorized by the 


admiralty rules and practice. 


V. 


The admiralty rules themselves, in cases of  pro- 


. 


ceedings to limit lability, are confined to and contem- 
plate a case of admiralty jurisdiction. The same 


rules of construction applicable to the interpretation of 


statutes may be properly applied to these rules. Rule 54 
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speaks of a case where any ship should be libeled, or 
the owner or owners thereof shall be sued. The words 


‘ owner shall be sued,” are used in contradistinction to 


‘the words, ‘“ vessel shall be libeled,” and evidently refer 


to “a suit 72 fersonam,” and is justified by the frequent 
use of the word in that relation, as in a case where the 
vessel is libeled 7x rem, or the owner sued 7x personame. 
Rule 2 provides that all suits 77 Aersonanz, the mesne pro- 
cess, etc.; rule 3, in all suits zz personanz, where a simpie 
warrant, etc.; rule 4, in all suits 77 ersonam, where goods 
and chattels, etc.; rule 6, in all suits 77 Dersonam, where bail 
is taken, etc.; rule 7, in all suits ¢z Jersonam, no warrant 
of arrest, etc.; rule 8, in all suits 7z rem against a ship, 
etc., and so on throughout all the rules, the action 7x rem 
or 7 personam is called a suit, and the nomenclature of 
“suit” is more frequently used in equity and admiralty 
causes than at common law: the latter are known by the 
name of actions. Rule 54 1s pretty much in the language 
of the statute itself, as to the enumerated causes for which 
the owner may claim the benefit of the act, but for the 
first time special legislation appears in the rule, and then 
only ad hoc—in cases of vessels libeled or owner sued, the 
owner may file a petition in the proper District court, 
which, by rule 57, is the one in which the vessel libeled 
or the owner sued, and upon a proper case shown, an ap- 
praisement may be ordered, and a bond given for the 
value, or the owner may elect or transfer his interest in 
the vessel and the freight then pending to the trustee. 
In. compliance with such order, the court shall issue a 
monition against all persons claiming damages for any such 
embezzlement, loss, destruction, damage or injury, citing 


them to appear before said court and make due proof of 


their respective claims. Rule 55 prescribes that such 
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claims shall be presented before a commissioner to be des- 
ignated by the court with a right to contest cer sese, and 
upon the coming in of the master’s report, the court shall 
distribute, etc. Rule 56 confers the right to hear and 
go, and the owner of the 
vessel may test his liability for the injury complained of, 
and the claimants may contest the right of the owner to 
an exemption from liability or a limitation under the act of 
Congress. 

These rules create a forum, before which the corpus 
of the litigation is to be heard and determined. The 
right of trial, if not denied, is not provided for; a com- 
missioner 1s to hear and report. Under the act of 1845 
the right of trial to suitors is preserved, but under the 
decisions of the admiralty courts the verdict of the jury 
is but advisory, and performs the same office that a 


feigned issue out of chancery; the judge, or commis- 


sioner, is not bound by it. Thus, we find a case, con- 


fessedly of common law jurisdiction, and of which the 
admiralty is without jurisdiction, drawn by a rule of 
court, from the courts of law to a court of admiralty, 
and that which a court of admiralty could not hear in the 
first instance by a direct process, at the request of the 
plaintiff, it may indirectly acquire jurisdiction, to the exclu- 
sion of all others, at the will of the defendant. it is plain, 
if the admiralty has jurisdiction of the principal thing, it 
may take jurisdiction of the incident. If it has jurisdic- 
tion of the ves, as proceeds in the registry of the court, 
it may take jurisdiction to distribute them among com- 
mon law claimants who have a lien on them, but not 
otherwise; even in a case of the material man, who has 
furnished supplies to a vessel, which will give him an ad- 


miralty lien, and who takes the promissory note of the 
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owner, could not retain the promissory note and_ sue on it 


in admiralty zz personam, because the consideration of 


the note grew out of a maritime contract. The case at bar 
is not a mixed one. Some claimants with admiralty claims, 
and some with common law claims, but they are all of 
] 


common law claims. Whatthen is the principal thing? 


The subject matter which gives the right of action, or 
the quantum of damages that may be recovered? Is it 
the tort committed which is to be heard and determined 
in the suit, the merits of the controversy, or to the extent, 


which, when determined, the rule of vest7futio tn ctnte- 


grun shall apply; if the quantum of damages is but the 


incident, and the cause of action the principal, and not the 
incident, then the admirality has not jurisdiction of the 
principal, and, as a consequence, cannot take jurisdiction 
of the incident. ‘The statutes which these rules enforce may 
have a fair construction in the interest of trade and com- 
merce, but they are also to have a fair construction in the 
interest of the public at large. It is made for the inter- 
est of those who are engaged in commerce, and ought to 
alone affect them. It was never the intention of the 
courts to say that Congress intended to purchase at the 
cost of the community something for the benefit of ship- 
owners of persons no way interested in trade or com- 
merce, or their property. It hints at taking private prop- 
erty for public use, without just compensation and without 
the intervention of a jury, and such a purpose cannot be 


imputed to Congress. 


It cannot for a moment be supposed that Congress in- 


tended to extend the benefits of this act to the owner of a 


vessel who is a wrong-doer by reason of the acts of his. 


agents embezzling or appropriating any and all property 


left in his charge as bailee or trustee, or by acts of tres- 
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pass either by way of nonfeasance or malfeasance; it is 


gooods as are 


better to confine it to cases only of such 


v 
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shipped or put aboard his vessel, or by a loss from collis- 
ion by such vessels as he may own, or for any act, mat- 
ter or thing, damage or forfeiture occasioned or incurred 
by his servants, having reference to trade and commerce, 
and employed on such vessel as he may own, that he 
may be permitted to have the benefit of these rules and 


regulations of the Supreme court. 


That the act does not embrace injuries to real estate 
and the property therein contained, or torts done on 
land to property or things not engaged in trade and traffic, 
and commerce between foreign nations or among the 
several states, or with the Indian tribes, but only injuries 
occurring through the default or treachery of the master 
or mariners without the privity or knowledge of the 
owner of the offending vessel, to property which is the 
subject of commerce and trade in transit on the high seas, 
the great lakes and the navigable waters of the United 
States, or to property afloat. 

The act 1s to be construed zzfer se et ad homznes, and is 
to be confined to ship owners, foreign and domestic freight- 
ers, passengers and maritime merchants, whose prop- 
erty at risk might stand a chance of being of about equal 
values, and the liabilities, liens and remedies of equal 
right. The act is one of enumeration of the parties and 
things which are to be affected by it; and the parties and 
things enumerated are limited to persons and things mar- 


itime. The first section exempts ship owners from loss 
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or damage by fire to woods on board the ship: the second 
pan! 5 


exempts the master or owner from loss or damage to 
jewelry, precious metals or money put on board the ship; 
the third section, to any embezzlement, loss or destruction 
by the officers, crew or passengers or. any other person, 
of any property shipped or put aboard said vessel, or 
for any loss, damage, or injury by collision, or for any 
act, matter or thing, loss, damage or forfeiture done or 


incurred. 


The Supreme court has settled in JVvorwich Co. v. 
Wright, 13 Wall., 120, that the words “any loss” apply 
to any loss by collision, and are to be read in connection 
with it, and not in connection with the succeeding pro- 
vision, to wit: “Or any act, matter or thing,” ote. “ihe 
latter phrase has received a judicial interpretation as to 
fire on shipboard in the case of the Providence & WV. ¥. 
S..S. Company, post. 


In the construction of statutes, general words are re- 
stricted in their meaning by the subject matter of the 
statute, the context and apparent intent; and in enumer- 
ation of particulars followed by general terms, a restric- 
tion of the latter to cases or things é¢/usdem generis is 
according to settled rule. Ax. Gr., in a marine policy of 
insurance after the enumeration of particular marine perils 
inserted follows an omnibus clause “and of all perils, 


“losses and misfortunes,” etc. 


These words, it has been observed, must be considered 
as introduced in the policy in furtherance of the objects of 
marine insurance, and may have the effect of extending 
a reasonable indemnity to many cases not distinctly cov- 


ered by the special words; they are entitled to be consid- 


ered as material and operative words, and to have the due 


& 
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effect assigned to them in the construction of this instru- 
ment; and this will be done by allowing them to compre- 
hend and cover other cases of sarzne damage of the like 
kind with those which are specially enumerated, and oc- 
casioned by similar causes; that is to say, the meaning of 
the general words may be ascertained by referring to the 
preceding special words. Broom’s Legal Maxims, pp. 
507, 570. 

This is the first illustration given by Broom under the 
legal maxim woscitur a socis. In looking at all of the pro- 
visions of the statute of 1851, we find there is a_ proviso, 
that nothing in the act contained shall apply to any boat, 
barge, lighter or vessel whatsoever, etc., used in rtvers or 


inland navigation. Under this proviso it has been held, 


| 


that a steamboat engaged on the Mississipp1 river is not 


within the provision of the act. ‘There 1s also a pro- 


vision that nothing in the act contained shall prevent 
parties from making such contracts as they please ex- 
tending the liability of ship owners. Most of the mat- 
ters and things enumerated in the various sections of the 
act have sole reference to the relations of ship owners 
as common carriers. By excluding river and inland navi- 
gation from the benefits of the act, Congress clearly indi- 
cated its intention to clearly draw a distinction between 
things that were maritime, and things that were not mar- 
itime, things occurring on the high seas, and things oc- 


curring on inland waters. The original acts of the 


Georges, of 1734 anc 1786, and the act of the State of 


Massachusetts of 1818, and of . Maine of 1821, confined 
the injury or wrong committed on shipboard of the 
offending vessel. It was not until the statute of 53d 
George III, in 1813, in consequence of the decision of 


Sulton v. Mitchell, 1 Term Rep., 20, in which it was said 
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by Judge BuL_Ler “that freighters and owners of prop- 


‘erty on board the vessel, and no one else, were affected 


“by the act ’”’-—that it was provided, that in cases of © 


collision, injuries done to other vessels and cargo should 


be within its provisions. 


The English acts were taken from those of Holland; 
and those of Massachusetts, Maine and the United States 
from England... In the several French ordinances a 
distinction was always made between those cases which 
were maritime and those which were not. In the former 
the ordinance applied, in the latter the wrong done was 
put on the same footing of all other wrongs, and the 
wrong-doer’ was compelled to make full satisfaction; 
Marsden on Collisions at Sea, page 77, note; and so in 
the English courts; Gale v. Laurie, 5 B. & C., 156; The 
Northumberland, L. R., 3 A. & E, 613; 4 P. D., 157; 
3 #d., 182, 190. 


The act enumerates no loss or damage, act, or thing 
done, which is not one of admiralty jurisdiction accord- 
ing to the maritime law of the United States, nor makes 
any provision for a distribution of the proceeds of the 
value of the vessel and the freight then pending by 
means of a transfer of the property, or otherwise, other 
than among freighters, etc., who have a cause of action, 
civil and maritime, and if the action is to be extended to 
torts on land, it must be done by judicial legislation, as 
Congress has made no such enactment. It would be un- 
fair to impute to Congress, in making a provision for the 
partial satisfaction of the injured party from a thing done 


on the sea, an intention to embrace in the same act in- 


juries on land, and then neglect the interest of those on 


land who had nothing to gain from the act, and in no 
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by Judge Blodgett in January, 1885, an 
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their rights and remedies were not intended to be in- 
juriously affected by it. Congress must have been 
more or less informed of the provisions of the com- 
mercial code of other countries treating on this subject, 
and 72 par? materia, and, as we have seen by these codes, 


injuries that were not maratime were not embraced with- 


No case can be found except that of the “ Thomas 
Llood” decided in the Northern district of Llinots, in 


which it was attempted, by a proceeding similar to that 


pew 


of the case at bar, to apply the act of 1851 when the in- 


jury or tort was committed on land, viz: by a collision of 


the vessel with the abutment of a bridge standing in the 


channel of 


the river in the city of Chicago. 


The court. without the benefit of armument. and with- 


oS 


out the question of jurisdiction being raised, in a short 


se was decided 


decision ruled that the act applied. The ca 
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is unreported. 
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feasors. To otherwise interpret it the compensating law 
of reciprocity would be so violated and disregarded as to 
shock every sense of justice and equity. If such property 
on land should inflict a corresponding injury upon a 
vessel, the owner of such property could not have the 


benefit of any such act. 


It was not the intention of Congress to relieve the ship- 


owner from @// liability for the act of his servants, when 


sych servants were mariners, or for injuries committed by 


them everywhere, on sea and on land. It was a suffi- 
cient encouragement to ship-owners to limit their liability 
for the torts of their agents when those agents were be- 
yond their control and on the high seas. It was an act 
dealing with trade and commerce, and with injuries and 
damage inflicted by or with persons engaged in this pur- 
suit. It was an act having no reference to injury to real 
estate, or to things done on land. It might be, as was 
said by Judge Blodgett, important to the ship-owner, that 
he should be relieved everywhere, both on land and sea, 
for the negligence and treachery of his mariners, but 
Congress would never create a privileged class consisting 
of foreign and domestic vessel owners, whose servants 
might cornmit trespasses on land, and limit the liability of 


such a class, and refuse it to all other classes. 


[t is acanon of judicial construction of a statute, that 


where a common law right is sought to be invaded by 
force of a statute, the language should be clear and un- 


ambiguous, and the intention of the legislature free from 
all reasonable doubt. Hence, it has been held, that where 
a liability at common law was sought to be invaded by 
act of parliament, to be effective, the statute must be ex- 


plicit and expressed in apt terms. 1G. & D., 547; 2 
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t has been held in England, under the liability act of 
ship-owners, that it does not extend to any injury done to 
a pier or dock; roand 11 Vic., 27 S., 74; Aver Ware 
Commrs. v. Adamson, 1 G. & D., 547: 1 Q. B. D., 547; 2 


Appeals (Moak), 743. 


In France the article 350 of the code de commerce 
places fire, which is not a peril of the sea, as a peril of 
the sea if it occur upon the sea. Both Loere and Pardessus 
tell us in commenting upon this article, that according to 
a general understanding, the code places fire among the 
number of risks, but that “this article means only such 
‘fire as happens by accidents from the sea.” Note 2 to 
Pouget, Vol. 1, page 97. Soit may be said in reference 
to the word “loss” when occurring in the act of 1851, 
that it means a loss occurring upon the sea or navigable 


waters of the sea, or in other words, a maritime loss. 


The first section of the act of 1851 supports and gives 
countenance to this construction; this section exempts 
ship-owners from liability for losses on board of their ship 
by fire “unless such fire is caused by the design or neg- 
‘lect of such owner or owners,” and the last section de- 
clares that the act shall not apply to any vessel of any 
description whatever used in rivers or inland navigation. 
Therefore, the provisions of the act must apply only to 
foreign and American vessels not used in river or inland 
navigation, and to their owners, and the language of the 
third section, after providing for any loss by collision pro- 
vides “for any act, matter or thing, loss, damage or for- 


‘feiture occasioned or incurred without -the privity or 


“ knowledge of such owner or owners, shall in no case 
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‘exceed the amount or value of the interest of such 
“owner,” etc. It might be supposed that the first section 
covered the whole ground so far as liability for losses by 
fire is concerned, but the Supreme court of the United 
States has decided otherwise in the Providence and New 
York Steamship Company, 109 U.5S., 602. The court: 
held there was no inconsistency or repugnancy 1n allow- 
ing a partial exemption in cases falling within the third 
section, that 1s, cases of loss by fire, happening without 
the privity or knowledge of the owners; they may not be 
able under the first section to show that it happened 
without any neglect on their part, while they may be very 
confident of showing under the third section that it hap- 
pened without their privity or knowledge. To this, Mr. 
Justice Field, in a dissenting opinion, in which Mr. 
Justice Gray concurs, replied, to so much of the 
opinion of the court that proceeds on the assump- 
tion that cases of loss and damage by fire, are within 
the provisions of the third section of the act that such an 
“assumption necessarily involves the conclusion that a 
‘ fire, caused by the design or neglect of the owner, may 


¢“ occur without his privity or knowledge, which appears 
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to be nothing less than saying that contradictory and in- 
“ consistent terms may be appropriately applied to the 


sk 


“same transaction. * * * #£«.YIt seems clear that the 


‘“ various cases of damages and losses enumerated in sec- 
“tion 3 are not intended to embrace losses by fire. This 


“ section first speaks of the liability of the owner for em- 
“ bezzlement, loss or destruction, by the master, officers, 
“ mariners, passengers or other persons, of property shipped 
‘on board the vessel. It then speaks of his liability for any 


«loss, damage or injury by collision; and, lastly, for any 


“loss by any act, matter or thing, loss, damage or forfeit- 
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‘fire, and the langui 
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ure, done, occasioned or incurred without his privity or 
knowledge. It is conceded that the language of the first 
and second parts of the section does not include losses by 


e of the concluding clause does not 
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‘necessarily include them. It may be applied to other 
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‘cases: and as losses by fire are specifically embraced by 


‘the first section. it must receive such application as will 


‘oive to each section full force... This is a settled rule of 
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construction. Besides.it cannot be contended that an act 


done by the design of the owner could have been done 


‘without his privity or knowledge. It must necessarily 
‘have been done with both; and if the fire was caused by 
‘the neglect of the owner it must be presumed to have 
‘been caused with his knowledge. Where one is bound 
‘to do a thing or to see that certain things are done, he’is 
‘presumed to know the direct consequence of his careless- 
‘ness and neglect in those respects. Especially is this so 
where his doing the thing or seeing that it is done is 
‘necessary to the safety of life or property. He cannot 
‘shield himself from responsibility by saying that he did 
‘not know what would be the consequence of his careless- 
‘ness and neglect. The law presumes that he does know 
‘it and intends it. The act speaks of neglect by the owner, 


‘not by any subordinate officer or agent. It is therefore 


personal neglect which is meant, and it would be unrea- 


sonable to hold that the owner was ignorant of that 


‘which necessarily followed from his own personal con- 


duct. 


‘“ Not only would this be unreasonable, but there is an 


‘inconsistency in holding that the first section exempts 


the owner from all liability in cases of fire happening 


without his design or neglect, if by the third section a 


liability is fastened upon him to the extent of the value 
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“of the ship and freight, in case of a fire occurring with- 
“out his privity or knowledge. And yet, according to 
“the position of the court, the owner is exempted by the 
‘first section from all liability if a fire occur without his 
“ knowledge and privity, and by the third section is sub- 
“jected to liability to the extent of the value of the ship. 

«As stated by counsel in the court below, there can be 
“no public policy in absolving common carriers by water 
“from their full liability to others for property which 
“has been entrusted to their care, and has been lost by 
“their design or neglect. It certainly would require lan- 
‘‘ guage, as he observes, so clear and plain that no subtlety 
“of criticism can escape from the conclusion before 
‘such a purpose can be ascribed to Congress. It would 
“be establishing a limitation of liability against public 
“policy, common right and the universal feeling of jus- 
“tice. It would make the law one to protect wrong- 
“ doers, anc’ to punish the innocent who had been injured 
“by them while thus protected. 


“If, then, the first section is not aflected by the other 
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sections of the act, the liability of the owner of a vessel 


1 


“in case of fire caused by his design or neglect exists, as 
“it alwavs has existed at the common law; and that lia- 


“bility may be enforced in any court, state or federal, 
‘having jurisdiction of the parties. The other provisions 
“by which the owner may seek to relieve himself from 
“liability by surrendering his vessel and the freight 
“earned, have no application to such a case. It follows 
“that the defense of a liability limited, as asserted by the 
‘«« District court, goes to the ground.” (At pp. 603, 604, 
“© 605.) 


The first section of the act, Sec. 4282 of Rev. Stat., 
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confines the loss not only to goods shipped on board, and 


by reason or by means of the fire which happened, but 


“to the ship,” or “on board of her,”—by this is meant 


a fire which happens. to the ship physically, and does not 
apply to a fire where the ship herself is not touched by 
the fire at all. The statute means that the fire which 
happens to or aboard the ship must be the cause of the 
loss. | 

By judicial construction, the third section is extended 
to losses by fire happening without the privity or knowl- 
edge of the owners, but it-certainly never: was intended 


So 


to extend the statute so as to embrace any other loss by 
fire, except by means of fire happening to or on board 
said ship. 

In cases where there is no limitation of liability for fire 
under the contract, and the limitation is purely by virtue 
of a statute, and where ‘that statute is in derogation of 
common law, the exzs is upon the party for whose bene- 


fit the statute is made to bring himself within the pro- 


visions of It. 


U7, .S. v. Scudder, 22 Wal., 251. 


The United States Supreme Court in the case of the 
Providence and New York Steamship Company 7x 
arguendo says that the provisions of the act of 1851 are 
nothing more than the old maritime rule administered in 
courts of admiralty in all countries except England. As 
to such a rule belonging to the old maritime law, by the 
civil law, the lability of owners was co-extensive with the 
damage or loss (3 fent’s Com., 165, note); nor is there 
any trace in the maritime codes of the middle ages of any 
such limitation. (T'wiss Black Book of the Adm. I. 37, 
robs 1). 246,449; HLL 283,265, 298; 1V.' 293, 284, 373; 
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was to encourage ship building, and to induce capitalists 
to invest money in this branch of industry, the means used 
by Congress asa subsidy are wholly unjustifiable under 
the Constitution of the United States. While Congress 
might grant the ship-owner a liberal exemption from the 
operations of any execution issued upon any judgment, 
over which the federal power extended, it could not 
relieve him from total or partial “aéz/ty for any act. that 


he or his servants might commit on land to third parties, 


on account of the destruction of private property through 


his servants’ negligence, simply on the supposed encour- 
agement it might give him to invest his capital ina branch 
of business which had its home upon the sea, and with 
which the landsman and his property had no concern; 
and while it may be desirable that our mercantile marine 
may be put upon the same footing with Great Britain’s, 
the equalities of rights, privileges and capacities secured 
by our constitution to the community at large, forbids the 
legislative branch of the government from conferring 
special privileges or providing for special persons follow- 


z 
ing some specified trade or employment. 

Since the time Great Britain passed the first of these 
acts, almost every commercial state has adopted similar 
hteen countries, which include France, 


regulations. Eig 
Italy, Holland, Spain, Portugal, Turkey, Germany, Eng- 


land, United States, Mexico, Chili, Brazil, Argentine 
Republic, Hayti, Uruguay, Venezuela, Costa Rica, Greece 
now make it a part of their maritime law. All these 
countries, in their ordinance, provide that the limitation 
shall not extend to any vessel whatsoever engaged in river 


or inland navigation. 


The adoption of these limitations by positive ordinances 
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subject to these limitations and provisos, raises a fair infer- 


reneral modern maritime laws of these 
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ence tha 
countries were similar to our own up to the time of their 
adoption. 

Whatever might have been the ancient general mari- 
time law is indifferent. It was the géneral- maritime law 
of the United States at the time of the adoption of the 
constitution down to the time when the act of 1851 was 
passed by Congress, that the liability of the wrong-doer 
for a maritime tort, when a vessel owner, for the acts of 
his servants required that he should make full satisfaction; 
and when the act was adopted, that permitted him to limit 
this liability, it was expressly provided as in the English’ 
act and all others, that it should not apply to any vessel 
ot whatever description engaged in river or inland navi- 
gation. ; 

Take the law as we find it stated by the court, in the 
case of the Providence and N. Y. S. 5S. Co., cited supra, 
that the provisions of this act are declaratory of the mari- 
time law, the statement of the court must be confined to 
the case there befon it, which was a case of admiralty 
and maritime jurisdiction, and the axiom must be, that 
the proceeding to limit an admiralty hability is one pre- 
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her tributaries above New Orleans, was far in excess of the steam ton- 
nage on the great lakes, and the tonnage on these waters and the 
great rivers and bays emptying into the Atlantic and the Gulf of 
Mexico east of the Mississippi river engaged in inland navigation, was 
farin excess of that of the ocean. Since then it has steadily decreased, 
but as late as 1869, the steam tonnage on the Mississippi and its tribu- 
taries above New Orleans, amounted to $22,000 tons, and other rivers of 
the United States, 120,000 tons, making a total of 422,000 tons engaged 
in steam inland navigation, while cn the Great Lakes, and the’ rivers 
connecting them and the St. Lawrence river, amounted to about 
140.000 tons. 

This river navigation could alone be dangerous to persons and things 
colonizing and locating on the adjacent shores, yet Congress expressly 


excludes it trom the benefits. of the statute. 


*In the year 1851, the steam tonnage on the Mississippi river and 
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eminently of admiralty jurisdiction; put in this way it 
compels unqualified assent. When it is sought to carry 
the doctrine further than the case in hand, and claim that 
it rules that the proceeding is one preeminently of admir- 
alty jurisdiction when it seeks to limit an exclusively 
common law liability, or when, as in this case, it seeKs to 
defeat or qualify judgments recovered at common law, 
the legal mind does not so readily acquiesce, and nothing 
short of an authoritative decision from this court will so 


settle the law. 


Dr. Lushington tells us that the admiralty jurisdiction 
does not depend upon the existence or presence of a ship 
or other maritime thing, but upon the origin of the ques- 
tion to be decided and the locality. (The Volant, t Wm. 
Robb, 388.) 


The surrendering of the ship, and her freight then 
pending under the statute (a proceeding entirely optional 
with the vessel owner), was never contemplated in a case 
in which the cause of action was not maritime, and the 
party injured had not a /ex upon the ves and the freight 
then pending, or any standing himself to maintain a suit 


in the admiralty court. 


A commen law liability for a tort on land gives no hen 
‘upon a ship or her freight, and no right to a suit zz 
personam in admiralty, and if a tender of a_ vessel 
and her freight then pending, by means of a trustee, be 
ceded in satisfaction of the demand in lieu of money, it is 
a payment of a debt in goods, wares and merchandise, and 
we had supposed Congress had gone far enough in that 
direction when under “the power to borrow money” for 


the defense of the government, it authorized greenbacks 
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made legal tenders without 
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going still further, and 
1 or silver or greenbacks, a ship owner may 
lischarge his common law obligations by the 


transfer to 
trustee of his interest 


in a ship sunken or otherwise, 
ind her freight then pending. 


Van Horne v. Dorrance, 2 Dall., 309 
Respectfully submitted. 


ROBERT RARE, 


For Petitioners. 
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ay Application for Writ 
CHAS. E. DYER, JUDGE OF THE UNITED 


STATES DISTRICT COURT FOR THE EAST- 


of Prohibition. 


ERN DISTRICT OF WISCONSIN. 


IN RE PETITION OF GOODRICH TRANSPORTATION COMPANY 


To LIMIT Its LIABILITY. 


REPLY BRIEF FOR PETITIONERS. 


Respondents rely upon three propositions to defeat the 
motion for the writ of prohibition prayed for in this case: 


first. ‘The statutory rule of limited liability embraces 
all liability for damage done by the vessel without the 
knowledge or privity of the owner, whether consummated 
on land or on water. | 


Second. ‘The rule thus construed is a maritime rule or 
regulation which courts of admiralty and maritime juris- 
diction have jurisdiction to enforce. 

Third. Error of the District court in sustaining the 


abeve proposition does not warrant a writ of prohibition; 


. 


but the mistake, if any, must be corrected on appeal. 


bo 


The first proposition may be admitted without injuri- 


? # ; a ie Se nos nie 4 4 , ’ ond -¢ - al c * 
ously affecting the petitioner’s right to the writ prayed for. 
] ° idea, ’. sas , 
It is true that so broad an interpretation of the statute 
| 
? ee 2 3 i ie . . r) rt ; 
alone could throw some light on the question in hand in 


treating upon the jurisdiction of the admiralty court to 
entertain in the proceeding, for if the statute did not em- 
brace any damage done through the carelessness of the 
officers and crew of a vessel to dwelling houses situated 
on land, there would be no pretence for any court or 


“to + Is 4 aia an “ . ¢ 7 | Po . ‘ : ’ *7 ) a 
‘ourts to take jurisdiction, and no limitation could be 
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pleaded by the owner Of any such vessei to any action 
brought in any court, and this question could not arise. 
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Ll liability for 
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courts can in all cases administer the remedy. We, how- 
ever, deny that the act of 1851 was intended by its makers 
to apply to torts committed on land, to the negligence of 
mariners while navigating their ship. (See original brief 


for 


petitioner. } 


However that may be, the act confers no jurisdiction 
upon the district courts as admiralty courts, or courts of 
equity or common law to adminster the remedy irrespec- 
tive of how the cause of action arose, nor does the statute 
create any tribunal, nor does it confer any legal jurisdic- 
tion on the existing tribunals; it only declares for the guid- 
ance of all courts, state and federal, the measure of the ship- 
owners liability. The provision in the act for a transfer 
to a “trustee,” 1t was well said by Mr. Ingersoll 7z arguendo 
in the case of the City of Norwich (118th U.S., 448) 
seems to have been intended for the purpose of affording 
the state or common law courts (and the act of 1851 had 


its or} 


igin in states having similar legislation) a method of 


ying the statute analagous to that which is peculiar 


app 


to the admiralty court. 


he language of -the act is, “ Any court having com- 
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petent jurisdiction ” may administer the remedy. 


FIN . e } a } 
Che second proposition contended for by respondents, 
that the limitation of liability for d image done by those 
-in charge of a vessel. without the knowledge or privity 
\ va | = © c Ow e it ‘ La LCaiky a 1 \ ep = v, tiv = 

of the owner, when consummated on land is a maritime 


rule or regulation. 


It is further contended by respondents that 1f this propo- 
sition is true, that the District courts of the United States 
may take jurisdiction of the case as a maritime one, not 
maritime by virtue of the general maritime law, but by 
virtue of the act of Congress, which has changed a com- 
mon law cause into a maritime one, and that although 
prior to the act of Congress the case was not a maritime 
one, Congress is competent to make it such by appropri- 
ate legislation and by these means confer exclusive juris- 


diction upon the federal courts. 


If Congress has the power to so make cases cogniz- 
able only at the common law, and tryable alone by the 
country, maritime causes, it may, with the same propriety 
and without any violence to its delegated power, make 


rr) 


] 
all 


cases of common law jurisdiction arising in the interior 
of a country and about matters of bargain and sale of land 
or crops, when such sales have reference to inter-state com- 
merce and trafhc, and thus draw under its power under the 
: 


he right to make this jurisdiction exciusive 


o 


constitution, t 


of the State courts and to deprive the parties of the right 


t€ 
to the trial by jury in violation of article VII of amend- 


ments to the same instrument. 


[t is said by the respondents that the 7A7ng protected is 
maritime, and therefore the methods and practice 1s neces- 
sarily maritime, and therefore within the admiralty juris- 
diction. It is not true, however, that all matters which 
concern enrolled and licensed ships, either in their modes 
of transfer, hypothecation or otherwise, are necessarily 
maritime contracts, for the purchase and sale and mort- 
gage of ships, or the attachment of them to satisfy a com- 
mon law liability, are not maritime or within the admi- 


ralty jurisdiction. 


But it is again said, that as Congress could make this 
limitation of liability without regard to whether the lia- 
bility grew out of things happening on the land or on the 
water, it could therefore confer on the federal courts 
jurisdiction to administer the relief. If Congress has such 


power, under the grant of judicial power under the con- 


stitution, Congress has not in this case done so, and has 
simply contented itself by authorizing any court of com- 


petent jurisdiction to administer the law. It has not said 
the federal courts should have the jurisdiction, it was not 
necessary in cases of admiralty jurisdiction for it to in 
terms say so, nor was it necessary in cases. of common 
law jurisdiction to confer the remedy upon the Circuit 
courts of the United States where the litigants were citi- 


zens of different states. 


It is further said by respondent’s counsel, that the civil 
codes of Europe limited the liability of the owners for the 
contracts and torts of the master to the vaiue of the ship 
and freight then pending, and that the object protected 
was the vessel—shipping. That the thing protected is the 
vessel. While it is true, as stated by counsel, that the 


codes of Europe since the enactment of the law ot Hol- 


land @eee so limit the liability of the owner, but these 


J 


codes also shows that the protection was alone to the 
owner; the ship was not protected, but the fortunes and 
the coffers of her owner. ‘The offending thing was pun- 
ished with condemnation and forfeiture, and either her or 
her value surrendered to the injured party. The 
sole purpose of the act of Congress was to limit the 
personal liability of the owner; it left the vessel to be pro- 
ceeded against 7z rem, precisely as before the act was 
passed. ‘The act only operates as a limitation of the per- 
sonal liability of the owners as distinguished from the 


liability of the offending vessel herself. 


_A quotation from the opinion of this court is quoted to 
show “that the very object of proceedings for limited 
“liability 1s to enquire and determine whether the parties 


44 
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‘are to be sued at ail in any other tribunal 


This quotation clearly shows that the judge who deliv- 
ered the opinion of the court, referred to a court of 
appropriate jurisdiction, which could determine the 
facts in issue, and no other court would be a court of ap- 
propriate jurisdiction; and if the proposition of the gentle- 
nen of the other side 1s true, that there 1s nothing about 
the common law that is more sacred agzinst change and 


o 


modification by a regulation of commerce by Congress 
than maritime or statutory law, which we admit, and also 
concede that Congress could so change both the common 
law and the admiralty in their respective rules in refer- 
ence to foreign and inter-state commerce; it does not follow 
that it can make that which is not maritime law such, 
nor can it change a case of common law into an admi- 
raliy one under the constituvion, and confer jurisdiction on 
an admiralty court where none existed by virtue of the con- 


stitution. ‘The constitution, at the time of its adop- 


tion, fixed forever what is and what is not admir- 
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eral courts should have exclusive Jurisdiction to enrorce 
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such modification Irrespective or the cilizensnip of the 
parties, and much less so as a regulation of commerce 
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Conrer JUrIsaictlon upon the admiraity courts to admiunis- 


It is conceded that the party injured in this case could 
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not seek his relief in the admiralty, but 1s contended the 
wrong-doer may, because he is a ship owner and his ves- 
sel has been the instrument of the wrong. [But the act 
3 ne i A 7 ‘ 1 re ] : a ay ! slit is Ae 7° © | . F ] . 
Or thing aone, which the owner’s liability is limited, 1s the 
act of the officers and crew, and this without reference to 
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sel has nothing to do with the theft. So in no sense is 
the vessel oma but only the owner. 

The appellees further concede that the petitioners—the 
injured party—could have no standing in admiralty for re- 
dress, except at the mere will of the vessel owner and the 
master, or the servant of the wrong-doer, and a further con- 
cession is made, that the case could only get into the ad- 


miralty upon the principle that the proceeds were in the 
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admiralty, and therefore the court may take jurisdiction 
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to try a common law contention over these proceeds. The 
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answer to this is plain. (1) ‘lhe proceeds did not get 


into the courts in an admiralty proceeding, but by an et- 
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tempt to use the Admiralty court for the purposes of lim- 


| iting a common law lability, which the writ prayed for in 
ae 7. * . 
a case is sought to prohibit; and, (2) ‘ Though a 


‘proceeding zz vent and a petition for payment of a 
‘claim out of the proceeds of the same remaining in the 


os—-the former proceeding on 


“registry are distinct thing 


“the ground of a lien—yet no one except an owner is 
“entitled to payment-out of the registry unless he has a 
‘lien on the fund therein. ‘The court can marshal the 
“fund only between lienholders and owners.” ‘The 
Edith, 94th U.S., 523. Nearly if not every maritime tort 
occurring through the negligence of the officer or the crew 
in and about the business of the vessel, gives to the party 
t] 


~ injured such a lien, yet no lien 1s given in the case at bar 


+ for the injury inflicted to pro 


yerty on land, but which 


afloat, and the answer 


PO ee 


would be given were the property 
to this seeming gross injustice must be because the tort 1s 
not a maritime one. It will not be denied that it is quite 
as important and just that the dwellers on shore, and who 
do not participate in navigation and directly receive any 
of its benefits, should have a lien in such cases on the fug- 
itive and transient vessel for the wrong inflicted on him, 
as is given the party whose property is injured by a mar- 


itime trespass. 


The third and last point made by the respondents 1s, 
= | that the error of the District court in sustaining the fore- 
going positions does not warrant a writ of prohibition, 


but the mistake, if any, must be corrected on appeal. 
? wa ! 


It is admitted by us that the District court has original 


jurisdiction of the enforcement of the rule of limited la- 
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bility when the subject matter is of admiralty cognizance, 
and where a case within the maritime jurisdiction pre- 
sents itself to that court it may decide whether the 
party is entitled to the benefit of the act or not (the case 
being a maritime one), and if there be any mistake or 
error in such ruling, it may be corrected on appeal, and 
no writ of prohibition will lie. . But where the admiralty 
courts have no jurisdiction, but erroneously take such, it 
is an usurpation of jurisdiction, and then it is that section 
688 of the Rev. Stat. of the U. S. provides that this 


court mav issue writs of prohibition to the District court. 


The tort complained of not being a maritime one, and 
as ‘a consequence the admiralty without jurisdiction, the 
admiralty court is not competent to herein determine the 3 
facts out of which the liability and its limitation grew. 
[t is only such cases as are within the admiralty jurisdic- 
tion its courts can properly hear and decide the matter in 
dispute. Ew parte Hager, 104th U.S., 520. Aw parle Ferry 
Co., rog4th U. S., 519. Ax Parte Pennsylvania, 1ogth 


U.S., 175. 


The court must rightfully get jurisdiction before it can 
proceed to do this. The case must be of admiralty cog- 
nizance. In the case at bar, the vessel was not seized 
upon any libel filed, no proceedings were in the registry 
of the court and no cause was pending in such courts; 
under such circumstances the court can not attempt to 
take jurisdiction and proceed to assume cognizance of 
matters over which it has not admiralty jurisdiction and 
when it does so it falls within the duty of this court under 
the act of 1789 to issue a writ of prohibition to the 
District court. (Rev. Stat., 688.) 


The writ of prohibition has been used time out of mind 


9 


to restrain the admiralty from taking jurisdiction of things 
occurring on land. 
Godolphin Ad. Jur., Cap. 6, p. 71. 
Mex v. Broon, 12th Mod., 134, 15. 
Grant v. Gould, 2 H. Black, 69-100. 
Stewart v. Wolf, 3rd Tr., 347. 
Velthasen v. Ormsbey, 3 Tr., 31 


C1 


ist Comidg., 376. 

ftoss v. Walker, 2d Wilss., 264. 

Aing v. 49 Casks of Brandy, 3rd Hagg, 
280. 

The Eleanor Robertson, 6 C. Robertson, 
39: : 

The Public Opinion, 2nd Hagg., 398. 


The Eliza Jane, 3rd Hagg., 335- 


It is confessed that the District court has no jurisdic- 
tion to try the subject matter of the tort in controversy, 
but it is denied that a mistake in deciding to exercise its 
jurisdiction will justify a writ of prohibition. The juris- 
diction of the admiralty is not general over torts commit- 
ted on land; it has no jurisdiction whatever, and therefore 
has no power to decide that the wrong-doer may escape 
liability on any terms. It neither can give judgment 
against the defendant for the tort committed, nor satisfy 
the judgments of common law courts. If it attempts it, 
it is an usurpation of jurisdiction and not mere error in 
the generai exercise of its powers within the limits of its 
legitimate jurisdiction, and this usurpation may be pre- 
vented by prehibition, 

Bradley v. Fisher, 13 Wall., 355. 
Ex parte Lang, 18th Wall., 163. 


In Ex Parte Slayton, 1o5th U.S., 453, to defeat the 


TO 


issuing of the writ, it was found necessary to decide that 
the jurisdiction had been acquired by getting possession 
in an appropriate manner of the res, but in the case at bar 
the only proceeding is that of an attempt to limit the lia- 
bility of the owner of a vessel by first trying the question 
of liability in a cause of action over which it has no juris- 
diction, and then determining whether the act applies or 
not. It is necessary, in the first instance, to hear and de- 
termine the merits of the case. ‘This the court has not 
jurisdiction to do, and this application is made for a writ 


of prohibition, restraining the court from proceeding 


further. The court can not decide whether the facts jus- 


tify the relief, and hence is without jurisdiction to admin- 


ister the relief. 


This case, if within the power of the court to grant the 
writ, appeals strongly to the court for the exercise of its 


power to do so. 


The record shows that the trespass complained of and 
the liability for which is sought to be limited, occurred 
on the 26th day of September, 1880, and that litigation 
has been carried on in some six or seven suits in the state 
courts of Wisconsin; that many of these suits are still 
pending and undetermined; that some sixty-seven build- 
ings were destroyed by the fire; that the courts are located 
at a great distance from the place where the trespass was 
committed, and that a large number of witnesses on both 
sides must travel this distance, and are necessary to the 
trial of the causes. If the writ of prohibition does not 
issue and the parties have to proceed to try their causes 
in the admiralty before a United States commis- 
sioner, and it should afterwards turn out on ap- 


peal to this court that the court was_ with- 


te ee 


oe 


If 


out jurisdiction, it would be far better for the court 


ce 


to say so now, than some three or five years hence, and 
after a vexatious and expensive litigation has been gone 
through with, and with such acloud of witnesses, many of 
them lost to either side by death or absence. If the case 
is one of doubtful jurisdiction, then the court may decline 
to act; if, on the other hand, the court below is without 
jurisdiction, then the party is entitled to the writ as a writ 
of right, and it is the duty of this court to put a stop to 


oS 


fruitless, expensive and unauthorized litigation. 
ROBERT RAE, 


for Petitioners. 
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A History of the Law of Limited Liability. 


Owners of ships and vessels are not liable, under the 
existing laws of the United States, for losses on board of 
their ship by fire, unless such fire 1s caused by the design 
or neglect of such owner or owners, nor any loss of 
precious metals and other valuables on board of such 
ship or ships where the shipper has neglected to give 
notice of their character and value as common carriers; 
nor are such ship-owners liable for embezzlement, loss or 
destruction of goods on board of their ship by the master, 
crew, passengers or others, or for loss or damage by 
collision, or for any act, matter or thing, loss, damage or 
forfeiture, done, occasioned or incurred, without the privity 
or knowledge of such owners or owner, in amount ex- 
ceeding the interest of the value of such owner or 
owners respectively in such ship or vessel and her freight 
then pending. By the last section of the Act of Con- 
gress, it is declared that such exemption shall not .apply 
to the owner or owners of any canal-boat, barge or 
lighter, or to any vessel of any description whatever, 
used in rivers or inland navigation. ‘This latter section 
is now repealed. ‘This act is entitled « An act to limit 
the liability of ship-owners, and for other purposes.” ! 
In these provisions of the statute are sketched in out- 
line a scheme of laws and regulations for the benefit 


of the shipping interest, the value and importance of 


' U.S. Stat. 1851, ch. 48. 
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. which to maritime commerce can hardly be esti- 
mated. No other interest, vast or insignificant, is so 
favored. All other interest must bear the burden of just 
responsibility for its offenses and wrongs. ‘This interest 
alone is, in one case, that of fire when occurring without 
the knowledge or privity of the owner, wholly exempt 

from responsibility for its torts, and in the other cases, 

enumerated in the statute, responsible only for what re- 
mains out of the disaster after inflicting the injury or 


wrong perpetrated by it. 


The courts of the United States administer this statute 
in what they call “a spirit of fairness,” with a view of 
giving to ship-owners the full benefit of the immunities 
intended to be secured by it—the encouragements it will 
afford to commercial operations being of the highest im- 
portance; that it should not be administered with a tight ae 
and grudging hand, construing every clause most un- 


favorably a 


~ 


gainst the ship-owner, and allowing as little as 
possible to operate in his favor; that if the law is so ad- 
ministered, it would hardly have been worth the trouble 
of its enactment.! On the other hand, in the same case, 
Justices Field and Gray, in a strong dissenting opinion, lay 
down the rule that “ there can be no public policy in ab- 
“ solving common carriers by water from their full liabiity 
‘‘to others for property which has been entrusted to their 
“care, and has been lost by their design or neglect. It 
“certainly would require language so clear and plain that 
“no subtlety of criticism can escape from the conclusion, 
‘‘before such a purpose can be ascribed to Congress. It 
«“ would be establishing a limitation of lability against 
“public policy, common right and the universal feeling of 


“justice. It would make the law one to protect wrong- 


! Providence & N. Y. SS Cc. v. Hill Mfg. Co., 109 U. 5., 589. 
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‘doers, and to punish the innocent who had been injured 


ay { 


“ by them while thus protected And this is the doc- 
trine in the English courts in Gale v. Lawrie, 5 B. and C., 
156, the Northumbria, L. R. 3, A. & E. 6, 13, the Anda- 
lusian, 4 FP. DD., 1§7, 3 F- 2. 192, 190. Ihis latter view 
has been taken by a late distinguished law writer in Eng- 
land, Mr. Marsden, in his treatise on the law of Collisions 
at Sea. In a note on this subject he says (p. 73): “The 
«history of the singular legislation which enables the 
“ owners and masters to do mischief with ships at a cheaper 
“rate than is permitted to other people, or with other 
‘ instruments,.is as follows,” etc.: 

Whatever may be said of giving this act a liberal con- 
struction in the interest of trade and commerce when said 
in reference to merchandise, ought to be carefully scru- 
tinized when spoken in reference to loss of life or injuries 
to persons. This distinction and the gravity which in- 
duced it caused the limitation in the British statutes of 
17th and 18th Vict. c. 104, to creep in, in which it is pro- 
vided that in case of loss of life the value of the ship 
should not be taken at less than £15 per ton, or $75 per 
ton in our currency.” To place the loss of life on the 
same footing with the loss of things, and by which the 
highest degree of care would be in any way relaxed for 
the preservation of life, is both unwise and impolitic. On 
the continent of Europe, publicists have already recog- 
nized the peril which has been created by these innova- 
tions of natural justice. The Revue Critique de Legis- 
lation for 1870 (p. 550) calls the attention of the legisla- 


ture to this important matter. It has been doubted 


eT. p. 606. 


So 


2 Nixon wv. Roberts, 1 J. & H., 739: Leycester v. Logan, 4K. & J., 
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whether the statutes of the United States, limiting the 
liability of the ship owner, applies for claims for damages 
given by states statutes to the administrators or relatives 
of a person killed, or claims for personal injuries. Some 
of the District courts of the United States hold that for 
such loss of life or injuries the claim for damages there- 
for are within the provision of the statute limiting liabil- 
ity. 

The whole matter is very thoroughly discussed by 
Judge Benedict in his very able opinion delivered in the 
case of Epsilon, 6 Ben., 381. In the case of the Mamie 
(r10 U.S. 742), an injunction was sought to stay pro- 
ceedings begun in a state court before the filing of a libel 
to, obtain the benefit of the limited lability act. The 
Mamie was a steam yacht engaged in carrying passengers 
on the Detroit river, and she came in collision with another 
steamer and sunk, by reason of which several passengers 
were drowned. ‘Their administrators commenced suit in 
the state court to recover damages from the owners of the 
yacht. The owners then commenced proceedings in ad- 
miralty in the Eastern district of Michigan, to obtain 
the benefit of the limited liability act. The District court 
dismissed the libel on the ground that the vessel was not 
one of the class described in the act. Appeal was then 
taken to the Circuit court, where the decree of the Dis- 
trict court was affirmed. The owners of the yacht then 
appealed to the Supreme court. Pending the appeal they 
prayed for a writ of injunction out of the Supreme court 
to restrain the prosecution of the suits in the state courts. 


The Supreme court denied the writ, upon the grounds of 


'The Amsterdam, 23 Fed. Rep., 112; The Epsilon, , 381; Sea- 
wahnaka (zz re Long Island, etc., Transp. Co., 5 Fed. Rep., 599, 
§24). See also the Supreme court of Rhode island, Rounds v. Pen. 
Stonington SS. Co., 14 R. I. Rep., 17 Am. L. Rev., p. 1. 
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a doubtful power to issue it, and if it had the power it 
should not be used in a doubtful case. ! 

No notice was taken of the point that the provisions of 
the act did not apply to cases of loss of life. 

A recent case of considerable interest came before 
Judge Blodgett in the United States District court for the 
Northern district of Illinois, in which this question was 
involved. The schooner Vance in tow of the tug Thomas 
Hood ahead and the tug M. Shields astern, towing up 
stern foremost, struck a section of the Adams street via- 
duct-in the Chicago river and demolished it. A number 
of people standing on the viaduct were injured, but none 
killed. The owners of the tug petitioned to limit their 
liability for these injuries as well as for the injury to the 
viaduct. The first objection to the petition was, the act 
only applied to maritime torts, and as this was an injury 
done on land, the cause of action therefor was not within 
the admiralty jurisdiction. The second objection was, 
that the tug was a vessel engaged on river and inland navi- 
gation, and therefore within the last section of the act. 
The court held that the exceptions must be overruled on 
both objections. That that portion of section 4,283 of 
revised statutes which limits the liability to the owner for 
any loss, damage or injury by collision, or for any act, 
matter, or thing, lost, damaged, or forfeited, done, occa- 
sioned or incurred, without the privity, etc., of such 
owner was broad enough to apply to a loss occasioned by 
such a vessel where the loss itself was on land and was 
not a maritime loss, and, secondly, that the vessel herself, 
the tug, was of the class to which the statute 1s applicable, 
she being a vessel, at the time, engaged in towing vessels 

1 Revised Statutes of 1789 provides, that no injunction shall issue to 


any court of a stale, except in cases of bankruptcy. (The Prov. & N. 
Y.5S. 5S. Co., 115 Mass. 490.) 
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engaged in maritime pursuits and inter-state commerce. ' 
The point was not raised that the statute did not apply to 
personal injuries or death. ? 

by section 4,493 of the revised statutes of United 
States, it is provided that damages to the person and bag- 
gage in cases of explosion, fire, etc., the owner shall be 
liable for full damages provided the same happened 
through any neglect or failure to comply with the pro- 
visions of law for the regulation of steam vessels or 
through Known defects of the steaming apparatus or of 
the hull. “This act, of course, is to be construed ad hoc, 
to steam vessels, but it has been decided that the provis- 
ions of this act merely imposed a further condition of the 
limitation of liability in those classes of cases, that the in- 
jury did not happen by reason of any of the causes men- 
tioned in such section. It was intimated, however, in 
another case in the Supreme court, that independent of 
this latter statute, ail vessels, whether sail or steam, unsea- 
worthy and of faulty equipment or construction, would 
not in such cases be within the protection of the statute. 

The act of Congress of United States, limiting the la- 
bility of vessel owners, was passed in 1851, and stood 
twenty years on the statute books before a careful scrutiny 
of its provisions was demanded of the Supreme court. At 
the December term, 1871, in the case of Worwich Co. v. 
Wrioht, 13 Wallace, 114, an elaborate opinion was ren- 
dered giving the history of this class of legislation. The 
court following in its details the learned opinion of Judge 


Ware in the case of the Rebecca,‘ where all the learning 


1 In Re Vessel Towing Co., 26 Fed. R., 169, 172 
- Smith v. Sheppard, Abbott on Shipping, p. 501 and note. 


>The North Star, 106 U. S., p. 29; Sumner v. Caswell, 20 Fed. 
Rep. 249. 


‘ Ware’s Rep., 187, 184. 
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on this side of the Atlantic can be found on the subject. 
It is not the purpose or scope of this article to give a 
very concise history of the maritime law of modern 


Europe on this subject. These two cases, together with 


o 
the case of the Providence & WV. Y. SS. Co. v. Hill Mf? e. 
Co., 109 U.S., 589, anda very learned article by Har- 


rington Pitnam, Esq., of the New York City bar, (vol. 17, 
Am. L. Rev.), and the chapter on this subject found in Mr. 


Morton P. Henry’s excellent work on Admiralty Jurisdic- 


+} 


tion & Procedure, contain all that is useful on the sub- 


ject. The history of this class legislation in this country 


Is not concurred in by authors or members of the learned 
profession on the other side of the Atlantic. While the 
American courts hold that it originated in the maritime 
law of modern Europe, the English and continental 
writers tell us it had its birth in positive legislation; that 
it is not to be construed dona fide, but as of patrician 
origin, and therefore its provisions are strzct? juris; and 
with all due respect and bias for our own courts and their 
learning, I cannot but be impressed that these writers 
more correctly state the origin and growth of these pe-. 
culiar laws. 

There is no trace in the maritime codes of the middle 
ages of any limitation of owners’ liability for damage done 
to other ships. Neither in the laws of the city of Trani, 
dating from 1063, or in the laws of Oleron of the century 


following 


g, is any provision found limiting the liability of 
vessel owners. In 1336, Peter IV of Arrigon declares by 
regulation that part owners are not responsible for loans 
negotiated by the master. The consulate of the sea in the 
fourteenth century, makes no provision of this kind ex- 

| Twiss’ Black Book of the Admiralty, I., 37, 108; [I., 229, 449; IIL., 


285, 285, 291; IV., 273, 284, 373, 435. 
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cept that found in the regulation of Peter IV. The first 


s 
Swedish Stadt] 


law is so in Holland: and so in 1647 Cleirac speaks of the 


) 


official promul ration of any such rule was made by the 
ach in 1618. and Grotius tells us that the 


matter and confines it to river navigation, while modern 


legislation excludes river navigation from its benefit, but 


2 NOE enon, wore 


all these acts more particularly refer to the master’s agree- 
ments and causes arising out of contracts, but for the torts 
of the master in the sphere of his employment, the owner 
of the vessel was always lhiable.! 
This was the condition of the general maritime law in 
Europe when, in 1734, the Act of seventh George II was 
passed, limiting owners’ liability for loss of cargo by the 
theft of the master or crew to the value of the ship and 
freight. It was not till 1841 that the French legislature 
passed a law relieving the ship-owner from all acts of the i 
master. Prior to that time the law of France but partially 
exoneratea the owner for such acts. Since that time twenty 
vreat states have expressly adopted, with greater or less 
modification, this limitation of liability—-England, France, 
Italy, Holland, United States, Norway, Germany, Sweden, 
Spain, Portugal, Turkey, Finland, Mexico, Chil, Brazil, 
Argentine Republic, Hayti, Uruguay, Venezuela and Costa 
Rica. ‘This question may be pertinently put to those who 
assert that this limitation was part of the ancient maritime 
law. If all these twenty countries, comprising the whole 


of the civilized globe, have found it necessary to modify 


g 
by special enactment, the whole body of maritime law, 
upon what locality and in what commercial countries and 
at what date is the great body of the maritime law to be 
found, which did limit this hability; if these twenty na- 


tions were notthe sole important factors whose codes of 


1 Roccus, De Navibus et Naulo, note II. 
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trade and commerce did not go to make up the body of 
the maritime law prior to this express legislation, what 
peoples did? It is more probable that there was no mari- 
time law, properly so called, on the subject, and if there 
were, there was no limitation, else why find it necessary to 
limit, and therefore the act of Congress cannot be said to 
be a modification of the general maritime law.! It is 
purely a municipal regulation of commerce, a regulation 
we have seen exercised by nearly all sovereignties, whose 
subjects go down to the sea in ships, and the power of 
Congress to pass it is found in the commercial grant; and 
if so, then the power is limitec to commerce between 
foreign nations, inter-state and the Indian tribes, and unless 
the damages sought to be limited are maritime, admi- 
ralty courts will not enforce it. ‘The United States Su- 
preme court in an incidental remark, in the case of the 
Providence, N. Y., Steamship Co., supra, page 589, give 
it this two-fold foundation, and say it is not only a maritime 
regulation in its construction, but it is clearly within the 
scope of the power given to Congress “ to regulate com- 
‘merce.’ Whether the act is constitutional, so far as it 
attempts to extinguish a liability by a tender of some- 
thing that is neither silver and gold, and not money, 
is still an open question. ‘The provision that the acts 
should not apply to the owner or owners of any canal 
boat, barge, or lighter, or to any vessel of any description 
whatsoever used in rivers or inland navigation, is borrowed 
from the French code, which was the law as early as 
1637, and not, as hastily announced by the Supreme 


court, from the English statutes.?_ It is also found in the 


\Lloyd v. Gucbert, L. R. 1, G. B. 115, 121. 


2 The acts of 1884 and 1886 now extend the limitation to all descrip- 
tions of vessels and for all debts contracted on behalf of the vessel, 
whether such contracts were made by the owner or master. U. S. 
Stat., Sec. 18, act 1884, Ch. 121; see also act 1886. 
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British statute of 53d George bik c. 59; A. D. 1780, one 
hundred and forty-three years after its adoption by France. 
This latter provision became the subject of litigation and 
construction in the Supreme court of the United States in 
the case of AZoore et al. v. American Transportation Co., 
24 How., 1; the question was whether the exception as to 
inland navigation applied to the great lakes, and it was 
held that it did not. The court held that the words used 
in river or inland navigation meant * employed,” and was 
intended to refer to vessels solely employed in river or in- 
yecies of navigation—that 


land navigation. “It was this s] 


‘is on rivers and inland—-which was intended to be with- 


i 


‘drawn from the limitation of the liability of the owner; 
and the addition of the term ‘inland navigation,’ as an al- 
“ternative to rivers, was doubtless designed, speaking in 


‘a general sense, to embrace all internal waters, either 


“ connected with rivers, but which did- not, in a geograph- 


o 


‘ical or popular sense, fall under that name, or which 
“might not be connected with rivers, but fell within the 


‘¢reason or policy of the exception, such as bays, inlets, 
’ 


straits, etc. Vessels, whatever may be their class or de- 


‘scription, solely employed upon these waters, are usually 
‘employed in the trade and traffic of the localities, carried 
‘on chiefly by persons residing upon their borders, and 
‘“ connected with the local business, and without the form- 
‘alities and precautions observed in recular commercial 
‘ pursuits, with a view to guard against accidents and 

losses, such as insurance, bills of lading, etc. It was fit 
“and proper, therefore, in this description of trade and 


‘traffic, that the common law Habilities of tl 


le Carrier 
‘should remain unaltered. but the business upon the 


“ great lakes lying upon our northern frontiers, carried on 


“between the states, and with the foreign nation with 


-~ 
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‘which they are connected (and this is the only business 


. 


‘which Congress can regulate, or with which we are 


o 


c 


‘dealing), is of a very different character. They form a 


~ 
¢ 


‘boundary between this foreign country and the United 


« States for a distance of some twelve hundred miles, and 


. 


‘are of an average width of at least one hundred miles; 


© 


‘and this, without including Lake Michigan, of itself 350 
‘miles in length and ninety in breadth, which les wholly 


" 


“within the United States. The aggregate length of 


Com 


‘these lakes is over 1,500 miles, and the area covered by 
“their waters is said to be some g0,000 square miles. 
‘The commerce upon them Co responds with their mag- 
“nitude. These lakes are usually designated by public 


‘“ men and jurists, when speaking of them, as great inland 


«e 


‘ waters, inland seas, or great lakes; and, if Congress in- 


€ 


‘tended to have excluded them from the limitation of the 


. 


‘liabilities of owners, it would have been most’ natural 
‘and reasonable, and, indeed, almost a matter of course, 
“to have referred tothem bya more specific designation.” 
In the original act, there was a provision that “ nothing 


‘in the act should prevent the parties from making such 


ta) 


‘contract as they pleased, extending or limiting the liabil- 


. 


‘ity of such owner.” ‘This clause is dropped out of the 
revised statutes. Notwithstanding this, the law is still the 
same, that parties can make such.contracts as they please 
extending the hability of the ship-owner. But the court 
has decided that this could be only done by express con- 
tract, and that too notwithstanding, the vessel owner 
should set up in his answer to a suit. upon a bili of lading 
for the loss of cargo, that it was received on board with 
the undertanding that, by usage and custom, he was to be 
responsible. for loss or injury to the cargo caused by the 


o> 


negligence or misconduct of. the owner of the vessel or 


| 
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his servants or agents, and the shipper admits the contract 
and the usage and custom.! 
Th d Vc0ot ; . + ¢ le f > } > ho Hit f t} i= J 1? C47 99427" 
ne act 18 maade tor the beneht of the ship ownel 
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and not for the benefit of the master, officers or sea- 
men, or the public, and it is doubtful whether sec- 
tion 4,251 exempts the owner of the vessel from 
liability to any shipper of platina, gold, gold dust, 
i Pe a! AIOE mn NN. “tal. coins. iewelrv. bills of anv 
suver, or otnel Precious MCtal, COINS, JOEweiry, Oliis OF any 
bank, precious stones, gold or silver in manufactured or 
unmanufactured state, watches, clocks or time-pieces of 
any description, trinkets, orders, notes or securities for 
payment of money, maps, writings, title deeds, printings, 
engravings, pictures, gold or silver plate or plated articles, 
olass, china, silk in manufactured or unmanufactured state, 
and whether wrousht un or ‘th anv other. material 
ana Whnetnel Wrougnt ip Or not with any other materia 5 
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furs or lace, or any of them contained in any parcel o1 
package or trunk which shall be laden as freight or 
fee 5 : , . ener 5 a ‘ing pe . Pe eh " 
ggage W ithout, at the time of such lading, Giving 
to the master, clerk, agent, or owner of such 
vessel receiving the same a_ written notice’ of 
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entered on the bill of lading therefor. In such case of 
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the owner or master is not liable for any such goods _ be- 
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yond the value according to the Character thereot so noti- 
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schedule of articles shipped and put aboard of any vessel, 
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lading discloses their condition and value, except as to any 
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the limitation of liability does not apply if the bill of 


Walker v. The Transportation Co., 5 Wallace, 152 


we 
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and the limitation is fixed, not by the value of the vessel 
and the freight then pending, but by the value of the 
cargo shipped on board as fixed by the bill of lading; and 
if carried without a bill of lading, or the bill of lading is 
silent on these subjects, the owner or master are not liable 
in any form as carriers.!. There is a further provi- 
sion that in case the charterer of any vessel shall man, 
victual and navigate such at his own expense, or by 
his own procurement, he shall be deemed to be the owner 
of such vessel, and such vessel when so chartered, shall 
be hable in the same manner asif navigated by the owner 
thereof. This section has been held to protect part owners 
who had chartered the vessel to one of their co-owners 
who sailed the vessel on shares, hiring his own crew, 
paying and victualling them, paying half the port charges, 
retaining half the net freight after the port charges were 
taken out, and paying to the general owners the other 
half; and it was further held, the part owner, who was 
also the charterer, was alone liable in that case, which 
was one of collision, although sued jointly with his co- 


owners.” . In England the weight of authority is to the 
same effect.? Under the law different classes of vessels 
are either affected by or exempted from its operations. 
By the first section of the act in cases of loss by fire, the 
exemption applies only to goods, wares or merchandise 
shipped or put aboard said vessel. Upto the time that 
the case of the Providence and New York Steamship 


Company was decided, 1853, it was assumed that the 


u 


' Bill of lading described goods as one box containing 248 oz. of gold 
dust, not good within the act of Victoria (26 L. ]. Ex., 69,) property 
described as 1,338 hard dollars good (70 M.X W.) 

2 Thorp v. Hammond, 12 Wallace, 414. 

3 Steel v. Lester, 3 C. P. D., 121; Contra: Burnard v. Aaron, 31 L. J.C. 


P., 334. 
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case of loss and dama by fire on a ship was wholly 


7 
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within the provisions of this section and not within the 
provisions of the third and fourth sections of the act of 
© 4 ee ] , ae 2 wt, . ree” ohh 
i851. It was contended that this section covers the whole 
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eround so far as liabilities or losses by fire are concerned, 


and therefore such liability must be impliedly excepted 


from the relief provided by section 3. But the judges in 

that case took a different view of it and held that the 

owners might have the benefit of the third and fourth 

sections of the act, which did not afford them plenary ex- 
% 
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emption, Dut hability only to the extent of the value of 
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the vessel and the fret: 


vht then pending. The court held 
that “there was no inconsistency or repugnancy in allow- 


“ing a partial exemption in cases falling within the third 


“section; that is, cases of loss by fire, happening without 
‘the privity or knowledge of the owner. hey may not 


+ 


‘¢be able under the first section to show that it happened 
“without any neglect on their part; whilst they may 


' — aan ¢ ' i . ] ~ ta = ath 
‘be very confident of showing under the third section 


“that it happened without their privity or knowledge. 
«The conditions of proof, in order to avoid a total or 
‘“ partial liability under the respective sections, are very 
“different.” But this 1s met with a sharp criticism that 
this assumption necessarily involves the conclusion that a 
fire, caused by the design or neglect of the owner, may 
occur without his privity or knowledge, which appears 
to be nothing less than saying that contradictory and _ in- 
consistent terms may be appropriately applied tothe same 
ransaction. ‘That it could not be contended that an act 
done by the design of the owner could have been. done 
without his privity or knowledge. It must necessarily 


have been done with voth: andif the fire was caused by 


the neglect of the owner, it must be presumed to have 


Nh 
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been caused with his knowledge. Where one is bound 
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do a thing or to see that certain things are done, he is 


presumed to know the direct consequence of his careless- 
7 + 
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shield himself from responsibility by saying that he did 
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not know What would ve the consequence of his careless- 


ness and negiect. The law presumes that he does know 
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it and intends it. ihe act speaks of neglect by the owner, 
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not by any subordinate officer or agent. It is tnerefore 


nNersonal nemiect whicn is Meant. and it would be unreasSon- 
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ra) 
essarily followed from his own personal conduct. Not only 
would this be unreasonable, but there is an inconsistency 
in holding that the first section exempts the owner from 
all liability in cases of fire happening without his design 
or neglect, if by the third section a liability is fastened 
upon him to the extent of the value of the ship and freight 
in case of a fire occurring without his privity or knowl- 
edge. And yet, according to the position of the court, 
the owner is exempted by the first section from all liabil- 
ity if a fire occur without his knowledge and privity, and 
the third section is subjected to lability to the extent 
the value of the ship. There are other objections to 
the construction put up by the Supreme court, to which 
the space allotted to this article will not permit us to refer. 
Since this decision the case of the C.,.S4. P. & AZ Pe. Pe. 
Co. v. fross, 112 U. S., has been decided that the agent 
in charge of a corporation’s cars, is the corporation itself, 
it raises the question whether a master of a vessel having 


a like charge of his ship does not represcnt the corpora- 
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tion owner. (Henry on J. & Proc., p. 302. 
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Another class is that of cargo, etc., lost by embezzle- 
ment of master, crew, etc., and another class, as we have 
seen, 1s that of damages to the person and baggage in. 
cases of explosion, fire or steamship, when occurring 
through no fault of the owner in construction or equip- 
ment. 

The most important class is that found in section 
4,283 which exempts the owner or owners from any loss, 
damage occurring by collision, or for any act, matter or 
thing, loss, damage or forfeiture, done, occasioned or in- 
curred, without the privity or Knowledge of such owner 
or owners. ‘This section is very broad, and gives liberal 
room for the courts to embrace every matter or thing 
whereby an injury is occasioned by a_ vessel by judicial 
construction .as being within the statutes, should not the 
rule of noscitur a socits apply. ‘The other classes excepted 
in the operation of the statute are those first of charterers in 
possession for losses of bullion, precious metals and stones: 
valuable documents, rich and valuable fabrics and manu- 
facturers when such are not inserted in the bill of lading 
and their value fixed therein; and last, canal-boats, barge 
or lighter, or to any vessel of any description whatsoever 
used in river and inland navigation. This latter class has, 
by the acts of 1884 and 1886, been repealed. Other classes 
not enumerated in the statute are made applicable by judi- 
cial construction of which we will examine in detail. In 
England, where the statute is construed strictly because 
it takes away a remedy—the natural right of the sufferer 
to compensation—it 1s held to apply only where the injury 
is to ship or to cargo or persons on board of a ship, and 


then only when the injury is caused by improper naviga- 


tion. For injuries to a pier, owners are liable to the full 
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extent of the damages,! nor does the English act affect 
charterers in possession. 

However diverse legislation in different countries may 
be on this subject, it for the most part employs one or 
more of the three following methods of alleviating the 
ship-owner’s burden:  f. All lowing personal responsibil- 
ity to cease by the cm ctpehrea taking an affirmative step, 
separating his individual property from the sea venture. 


- 
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tain classes of liability. 3. A continuing personal lia- 
bility, measured by some standard, independent to the 


amount of damages claimable, and to these divisions of 
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legislative action may be added a fourth, the creation of 
the decisioas of the Supreme court of the United States, 
which, notwithstanding the requirements of the statute, 
allow the benefits of the statute to be used as a shield with- 
out any aflirmative steps taken by the ship-owner, and to 
be set up without limits of time in the progress of a cause 
as a satisfaction, or a partial satisfaction, of the claim of 
the successful litigant at the end of a controversy involv- 
ing the merits of the case. ‘The first involves an aban- 
donment of a ship and freight then pending, and it 1s said 
by the French jurist to be required that the ship-owners 
to rebut any inference of assuming or consenting to an 
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obligation, not as remedies to remove a personal liability 


a 


which eeu has attached, and in the language of Mr. 


Putnam: ‘The ship-owner’s abandon is not precaution- 
“ary. It 1s, in effect, a cancellation of pre-existing liabili- 
«ties. When the consequences of a collision were to be 

removed, the ship-owner had at first to bring himself 
‘strictly within the noxal principles of the civil law.” 


This abandon, Emerigon says, may be in any manner. 


_ 


110, 11 Vic., c. 27, S. 74. 
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Most of the countries in Europe require it to be made by 
notarial act, and it is so in some of the countries of South 
America. Under the English statute, the owners of the 


vessel must institute an action in ch: ancery, and when the 


ship or proceeds thereof are under arrest in admiralty, for p 

the purpose of determining the amount of their lability, and 

for the distribution of that sum, in case their ship is held if 

to be in fault for the collision, among the claimants.! 1 
[t has been held in chancery that before instituting an | 

act for the hmitation of hability, the plaintiff (the owner | 

of the defendant ship in the - sion action) must admit | 


his hability for damages.* 
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The English and American Admiralty courts hold 


In the United states it was thought that the formalities 


° } . }° 
required by the statute were necessary to be com] lied ad 
with 1n order to give the ship-owner the benefit of the 
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limitation, but by rule of court it 1s provided that the ship- 


owners Gesiring to claim the benefit of the limitation of 


oS 
liability may file a libel or petition in the proper District 
court of the United States, setting forth the facts and cir- 
cumstances on which said limitation of etre is claimed, | 
and praying relief in that behalf; and thereupon the court, | 
having caused the appraisement to be had of the amount 
or value of the interest of said owners respectively in the 
ship or vesse], and her freight for the voyage, shall make 
an order for the payment of the same into court, or for 
the giving of a stipulation with sureties for payment 
Ce 
thereof into court whenever the same shall be ordered; 
117 and 18 Vict., c. 104, s. 514; 24 V1 . 10, s. 13; James v. London i 
eS; ow. RK. Co., bib. KR. 7 Exch. 875, on in eal Id., 287. 
2 Hill v. Audus, 1 K. & J., 2638. | { 
> James v. The London & 8S. W.R. R. Co., supra; the Amelia, Br. & | 
Lush, 151. 
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or, if the owner shall so elect, the court shall, without such 
appraisement, make an order for the transfer by them of 
their interest in such vessel and freight, to a trustee to be 
appointed by the court under the fourth section of the 
act. The rules further provide that the ship-owners, 
making suitable allegations for the purpose, shall be at 
liberty to contest their liability, or the liability of the ves- 
sel, to pay any damages, as well as to show that if hable 
they are entitled to a limitation of liability, under the act; 
and that any partres claiming damages may contest the 
right of the ship-owners to exemption from liability, or to 
the benefit of a limited lability. Finally, the rules provide 
that the libel or petition shall be filed’ and the said pro- 
ceedings had.in any District court of the United States in 
which the ship or vessel may be libeled to answer for any 
such loss or damage; or, if the vessel be not libeled, then 
in the District court of any district in which the owners 
may be sued; and if the ship have already been libeled 
and sold, the proceeds shall represent it. The third sec- 
tion and the first two provisions of the fourth section of 
the Act of Congress contemplate a continuing personal 
liability, measured by the value of the vessel and freight. 
The last provision of the fourth section admits of an en- 
tire discharge of personal liability. The independence of 
these provisions is now apparent, and the failure to make 
the transfer entitles the ship-owner to the measure of ac- 
countability of the vessel and freight. The statute has 
therefore the ruaning fixed liability of the English system, 
coupled with the option, if constitutional, of a complete dis- 
charge, on transferring interest, analogous to the abandon 
system of the Latin countries. The judicial recognition of 


the independence of these two alternatives of the statute is 


but recent. A difficult point has always been to determine 
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the amount of valuation of ship and freight, when no transfer 
is made. Is it a fixed and uniform standard, like the Eng- 
lish, or is it subject to variation according to depreciating 
circumstances occurring in the course of the voyager 
Judge Story applied the fixed standard of. the time when 
plaintiff's right accrues to the Massachusetts statute. } 

Judge Kane, in deciding one of the earliest cases under 
the Federal Act, which arose in July, 1851, held that sub- 
sequent loss of the vessel released the owner. ? 

It, however, was not clearly proved in that case that 
plaintiff's cause of action accrued before the loss of the 
vessel. In 1859 the Massachusetts Supreme court 
adopted the value before collision as the limit of liability.* 

And as late as 1868, Mr. Justice Grier, in the Circuit 
court, Eastern District of Pennsylvania, held the same 
view. 4 

[In the case of the Worwich Co. v. Wright, 13 Wallace, 
104, it was held that the ship-owners might be discharged 
by their surrendering or assigning to a trustee for the 
benefit of the parties injured in pursuance of the fourth 


section of the act the vessel and freight, although these 


may have been diminished in value by the collision or 
oth oS . ~ / ] y | sim y thre ae oa rope ny ] + ¢ Tate t | . h; « if 
ther casualty during the voyage; and it seems that i 


they are totally lost the owners will be entirely discharged. 
In the case of total loss of the offending defendant vessel 
her loss pays the damages; or delivery to the waves 1s 
tantamount to her surrender in court in case she had sur- 


vived. The injustice of this rule is obvious. A French 


| Pope v. Nickerson, 5 Story, 398. 
- Watson v. Marks, 2 Am. L. Reg., 157. 
> Walker wv. Boston Ins. Co., 14 Gray, 288. 


* Barnes v. Steamship Co., 6 Phila, 4AG9. 
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writer has said such an abandon is a jest, a veritable 
mockery. 

The Supreme court in the case of the Providence 
& N. Y. SS. Co., rog U.S., 598, declined to answer in 
what court the ship-owner should apply for protection in 
a case in which the vessel and freight had been totally 
lost, and no District court has, or can have, possession of 
any fund to distribute, but suggested that the ship-owner 
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might resort with propriety to the District court in the 
district in which he resided, or where the vessel perished. 

We take it that in all cases where the owners are sued, 
when sued in the United States courts, these courts are 
the proper tribunals in which to claim the benefit of the 
act; and the United States Circuit as well as District 
courts may administer the remedy.! In cases where two 
vessels are found in fault, and one of the vessels is de- 
stroyed, the rule is, if the fault of the lost vessel is without 
the privity or Knowledge of her owners, the latter will 


only be liable for the amount of their interest in the vessel 


and her freight then pending; and the entire damages are 


= 9 
divided equally between them, and a decree is made of 
half-the difference between their respective losses in favor 
of the one that suffers most, so as to equalize the burden, 
and this is so where one of the parties fails to set up his 
damages in the pleadings. This is now both the law of 
England and the United States.” . In case the vessel sur- 
vives, it is not necessary in the United States that ship- 
owners should surrender and transfer the ship in order to 
claim the benefit of the law. ‘This is only one mode of 


elief. They may plead their immunity, and, if found in, 


1 The Benefactor, 103 U. S., 238. 


2 The North Star, 106 U.S., 17, appendix 705; 7 Appeal cases, 795. 
Overruiing Chatman v. The Steam Nav. Co. 
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or confessing fault, may abide a decree against them for 
the value of the ship and freight as found by the proofs. ! 
Nor are they bound to plead this immunity during a trial 
of the merits, but may, after decree found, take appropri- 
ate proceedings in the District or Circuit court where the 
suit is pending.2, Time when a party may be allowed to 
institute supplemental proceedings to obtain the benefit of 
the law has never been precisely defined.? And it ap- 
pears from the rulings of the Supreme court in the case 
of the. Benefactor, strangers to the litigation who have 
taken no part in fixing fault upon the offending vessel 
may come in and share pro rata with the diligent litigant. 
This is a violation of the law of preor fetens, and is palp- 
ably unyust.4 

Does the statute require the whole of the interest in the 
vessel should be transferred, and may such part owners 
only limit their liability who seek to take advantage of the 
benefit of the act?) The earlier codes that permitted this 
limitation required that there should be a surrender of the 
whole interest, but the modern French law departs from 
the earlier rule of limited lability, and permits a_ part 


owner to abandon his separate interest in the ship. In- 


stead of the fofam iavem, of which Voet wrote, the credi- 


tor may have to content himself with but a fractional in- 
terest of a single defendant who chooses to take that 
course. ‘This is put on the ground that otherwise one 


owner might be ruined by the obstinacy of his associates. > 


One running and navigating a ship, avmateur, who 1s not 


1 The Scotland, 105 U. S., 28. 

* The Benefactor, 103 U. S., 239. 

* The North Star, supra. 

* Woodworth wv. Ins. Co., 5 Wall., 87. 
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owner, cannot abandon the vessel, according to a late rul- 


ing of the French court of Cassation.1. At common law 
part owners in fault for collision are at law jointly and 
severally liable as joint wrong-doers. While by the 
maritime law of the middle ages they were only jointly 
liable. ‘The statute of the United States says, that the 
liability of the owner or owners “ shall in no case exceed 
‘the amount or value of the interest of such owners in 
“said vessel and her freight then pending,” and this is 
the present law of England. ‘The act applies to torts as 
well as contract, and to accidents happening after the voy- 
age is completed, while in port as well as on the high 
seas. ‘The limitation does not apply in England to dam- 
age done to a wharf or pier.? 

At what time shall the value of the vessel and the 
freight then pending be ascertained? Mr. Justice 
STRONG, 7x re Norwich, 17 Blatchf. Cir. Ct., 221, says: 
¢ The limit of lability prescribed by the act of Congress 
‘is that it shall in no case exceed the amount or value of 
‘the interest of the owner or owners in the offending ship 


ght then pending.” This presents 


‘¢or vessel and her frei 
the question: At what point of time is the value of the 
owner’s interest to be taken? Is the measure of the 
owner’s liability or its maximum the value of the ship and 
her freight before the injury was done?’ or the value at 
some time subsequent to the injury, when proceedings 
may be instituted to ascertain its amount? Or is it the 
value immediately after the fault has been committed, as, 
for example, in a case of collision immediately following 
the collision caused by it? The court then held that by 


the maritime law all that the sufferers by the misconduct 


1! Dalloz, 78,1; 198. 


21 G. BL. D., 547; 2 Appeals, 743. 
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of an offending vessel were entitled to was the vessel itself 
after the injury had been committed, together with her 
freight; that that was the measure of the liability adopted 
by the act of 1851; that the owners of the steamboat 
were not liable to the extent of the value of the steam- 
boat immediately before the collision; and that such was 
the decision in 13 Wall., 104. The steamboat had been 
raised and repaired, and had become of the value of 
$70,000 before the petition for a limitation of liability was 
presented. It was urged that value must be taken as the 
measure of the owner’s lhabillty. As to this the court 
said: “To hold that the owners are liable to the extent 
of that valuation would be substantially to require them 
to surrender not only the ship and her freight, but also a 
sum of money equal to all they expended upon her in 
raising and repairs. Such, I think, would be a departure 
from the obvious meaning of the statute, and not re- 
quired by the maritime law. I-cannot doubt that the 
measure of liability recognized by the maritime law, and 
by the act of Congress, is the value of the offending ship 
in the condition in which she was immediately after the 
disaster, adding the freight. Then the claims of the 
persons injured arose on the claims which the statute limits. 
The extent of the limitation is not a shifting one, varying 
with the times when the protection of the act may be 
sought, any more than it can be enlarged or diminished 
by the choice of the mode of obtaining that protection. 
Certain it is that if, immediately after the collision, the 
steamboat owners had surrendered the vessel and freight, 
or transferred them to a trustee, they would have been 
discharged. Her value and her freight then pending 


were then all that they were liable for. That was then 


the extent of their loss. JI cannot. see that their liability 
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can be increased by anything that may have occurred 
thereafter. Itis the vessel, as she then was, that could 
have been transferred in satisfaction of all claims, if the 
owners had elected that mode of obtaining their dis- 
charge. snd it 1s the value as it then was, which is the 
equivalent of the vessel, that might, then, have been 
paid in pursuance of an apportionment made by the 
court. Had the vessel proceeded on her voyage after 
the collision, and had she met with another disaster occa- 
sioned by the fault of the master, by which her value had 
been greatly reduced, could she then have been surren- 
dered or transferred in full satisfaction of the claims 
against her, or her owners, arising out of her first fault? 
W ould her value, after the second disaster, have been the 
measure of the owner’s lability? I cannot think such a 
position can be maintained. Surely such is not spirit of the 
statute. And if not, it seems equally plain that the lia- 
bility of the owner is not enlarged by the fact that after 
the collision the boat has been raised and repaired by 
them at large expense, or, in other words, has increased 


ged either 


in value. The liability of the owner is dischar 
by transferring the vessel and freight, or by paying their 
equivalent; that is, the value of what they might have 


transferred in discharge, according to the apportionment 


of the court. The owners have their option of these 


two modes. They may give up the vessel and freight, 
or they may retain them and pay their value. But the 
measure or limits of liability in each case is the same. 
Very plainly, it is net intended that the creditors shall 
obtain more when one mode of proceedings is adopted 
than when the other is followed. But, as I have said, all 


that the owners are required to transfer 1s the ship in her 


damaged condition, as she was immediately after the in- 
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jury was inflicted.!. Equivalent to that is her value at 
that time.” The court held that the value of the boat 
immediately after the collision and fire, as she then was, 
lying at the bottom, which value was $2,200, together 
with her pending freight, was the extreme measure of the 
owner’s liablity, and was the amount to be apportioned. 
‘There was $600 of pending freight, but as it was wholly 
lost, and not earned, it was held to have been no value 
immediately after the collision, and the owner was held not 
to be liable for it.’’ 

The Supreme court, however, in the case of “the 
Scotland,” 105 U. S., 29, say that “our laws adopt: the 
maritime rule of grading the liability of the ship after in- 
jury, as she comes into port, and the freight actually 
earned,” etc. 

In the case of Thomasson v. Whitwell, decided by Mr. 
Justice Blatchford in the Circuit court of the Eastern 
district of New York in 1882, the justice said: ‘“ The 
question to be determined in the present case 1s, whether 
the respondent is freed from the liability he would have 
been under if the steamer, uninjured by the collision, had 
safely reached New York, by reason of the fact that she, 
after such collision, was herself lost during the same 
voyage from a cause not growing out of such collision.” 
In this case, the British steamship Great Western, which 
was the ottending ship, claimed the benefit of the limitation 
under the act of Congress, and not the benefit of the Brit- 
ish act. This was of the utmost importance to her owners, 
for under the latter act, they would be liable to the ship 
which they sunk to the extent of the value of their vessel 
just prior to the collision, while under the American rule. 


they would be liable only to the value of the ship and 
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| See also the Atlas, 93, U. S., 307. 
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freight immediately after the injury, and, if their ‘point 
was successful, that their vessel was afterward lost during 
the same voyage from any cause without their knowledge 
or privity, they would escape liability altogether. Their 
vessel was underwritten to the extent of her full value, 
and to obtain the insurance they abandoned the salvage 
of the wreck to the underwriters. The court in a very 
elaborate review of all the decisions was of the opinion 
that the hability of the owners 1s limited to an amount re- 
alized by the sale of the wreck by the underwriter. ‘This 
isanextreme case. The owners before asking for the ben- 
efits of the statute had sold the vessel and therefore had no 
interest in her or nothing to transfer. A similar decision 
is found in France in 1832, Dealloz II., 193, and Jacob- 
son’s Sea-laws gives a similar case.! 

The case was appealed to the Supreme court of the 
United States, and the reasoning of the court below adopted 
and the decree affirmed.? The reason given by the Supreme 
court that the loss of the vessel is a payment of the debt, is 
that it would be to punish the unfortunate ship-owner be- 
cause his loss is total instead of partial. This reason is 
full of pathos and sentiment, but it is not justice. “The 
innocent ship-owner’s property has been destroyed by the 
negligence of the servants of him who seeks to limit his 
liability. His own vessel may be wholly covered by in- 
surance at a slight cost of premium. ‘This fund he may 
retain. Under the present forms of marine policies in 
England, he may not only insure his own hull, but may 
insure the lability thrown upon him by reason of any 


neglect or fault of himself and servants done by his ship 


| 12 Fed. Rep., 891. 


2 The Great Western, 520, 518 U.S.; The City of Norwich, id., 505; 
The Scotland ed., 507. 
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to others. At best it is placing the wrong-doer on equality 
with the innocent, and in the latter view gives the wrong- 
doer an advantage over those whom he has injured, to 
wit: the innocent ship-owner and his_ underwriters. 
Such benevolence is a temptation to negligence and tends 
to weaken the vigilance which the law requires in the use 
of one’s own property when affecting the rights of others. 
[In consequence of diplomatic correspondence between 
the great powers in 1874, is was thought that the courts 
of the United States would declare the act of Congress 
applicable to all vessels, whether native or foreign. Sir 
Edward Thornton, minister from England, resident at the 
United States, pressed upon Mr. Hamilton Fish, who 
then held the great seals as secretary of state, to declare 
officially, that the act would be so construed.! Lord 
Stanley was urged by the Liverpool chamber of com- 
merce to settle the point by treaty. By a recent decision 
in the case of the Scotland, 105 U.S., 24, it so decided 
in a collision between a British ship and an American 
ship; and again, in a case of a collision between a British 
steamship and a Norway barque (12 Fed. Rep., 891); 
but in this latter case no law of either of the countries to 
which the vessel belonged was proved as a fact, and the 
court held that in such a case the provisions of the statute 
of the United States must govern. : | 
These decisions lack the benefit of reciprocity. An 
American ship colliding with a British ship, when tried in 
a British forum, is condemned to pay the damages, if found 
in fault, on the value of the vessel and freight then pend- 
ing immediately before the disaster, though the American 
vessel may have sunk in the collision; while, as we have 


seen, in the case of the Scotland, if the case was that of 


-~ 


} Parl. Papers, 1874, vol. LX, No. 163; do. 1871, vol. LXI, p. do. 
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the British ship, her owners, by her loss, would escape all 
liability.!- The various acts then belong to the lex fori 
and not to the jus gentium. By this the two laws work 
unjustly and are unequal, and Congress should make some 
provision to remedy this evil. Both French and German 
writers have for a long time been of the opinion that the 
policy of limitation of liability on the part of carriers at 
sea has been carried too far. That it has acted injuriously 
on the commerce of the countries adopting it, and has driven 
cargoes into bottoms where the owners of the ship were 
under some obligations to take care of them, and if lost 
by the negligence or want of skill of his servants, to pay 
for the injury he has done, cannot be.doubted. Reg- 
nault, a distinguished French judge and writer, attributes 
the decline of French commerce partly to this cause. 
Our own merchant marine has for some causes dimin- 
ished in importance, and it is certainly to the advantage 
of shippers and passengers to ship their goods, or go 
themselves, in British bottoms where there is some obli- 
gation and some responsibility thrown upon the carrier 
for loss of life or injury to passengers, which must’ be 
contributed for at least seventy-five dollars a ton of the 
vessel’s capacity, then to be turned away without recom- 
pense, by a plea that their injury was not caused by the 
design, neglect or knowledge of the owner, who in 
most cases is a corporation. No shipper in the west and 
on the lakes consigning to British ports but must prefer a 
British ship that gives some protection, rather than an 
American ship that gives none. Ehrenberg, an eminent 


1 The recent case of the Oregon illustrates this injustice. If the 
freighters or passengers sued for their respective losses in an English 
court, they could recover to the extent of the vessel’s value Jefore the 
disaster, if the vessel was lost through any default of her officers, &c., 
but if suit was brought in the American courts, they could recover 


nothing. 
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German judge and writer, attributes the rapid decline of 
French shipping to this cause. “In France, since this 
“regulation (limiting the liability of vessel-owners ), there 
«“ has been a rapid decline in shipping on account of the 
“lightening of the duty of the ship-owner.” 

Since it is permitted for a carrier by water not only to 
insure his own hull against the negligence of her master — 
and crew, but also, for a like cause of action, the cargo as 
bailee, and may also insure the damages he may be called 
on to pay by reason of a damage done by his own ship 
to another vessel, either his own or a stranger’s, and by 
that means obtain perfect indemnity against such losses, 
and the insurance fund cannot be reached by the party 
injured,' there isa strong temptation to negligent naviga- 
tion and to carelessness in case of cargo and collision. All 
this the shippers know, and they have no means of provid- 
ing against it. Ships are of little importance as instruments 
of commerce if there is nothing for them to carry—-no 
traffic; and why the rights of the owners of produce 
and other articles of trade should be harassed with addi- 
tional burdens, while the carrier is released from a public 
duty, itis for the law-makers to consider and decide. 
The masters of vessels also are interested. It concerns 
the dignity of their calling, and weakens as a conse- 
quence, their claims to profitable employment. If skilled 
labor is no longer desirable on account of the absence of a 
liability for its non-employment, what inducement has the 
ship-owner, or rather what constraint is there upon the 
ship-owner, employing inferior masters and paying them 
cheaper wages? Competency should ever demand a fair 
price, but by reason of these immunities from liability on 


113 Wall., 117; 12 Fed. Rep., 904; 2 Am. L. Reg., 157; The Great 
Western, 118 U. S., 520; The Scotland, supra: The Norwich, supra. 
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the part of the owner, he may safely employ incompe- 
tency --merit must ever goa begging. As this doctrine 
is to permanently form a principle in the law of carriers 
by water, and as most of the business done on the great 
lakes is done in either American or British bottoms, cita- 
tions have been made liberally from the courts of both of 
these countries construing and defining their respective 
statutes. 
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EkN District or Wisconsty, 
g 


In Re Petirion or Goopricw TRrRANsporRTATION ComMPANY TO 
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GEO. G. GREENE, 
Of Coxyneel. 


Jas. G. Jenkins, J. T. Fisn, F. C. Wenxrier 


and A. A. L. Surrs, 


Proctors for Respondent, 


a tithcdss 


{i The Supreme Court of the United States. 


OCTOBER TERM---1 88s. 


PHENIX INSURANCE COMPANY er) 


AL. ‘ 


£ 


Us. | . Application tor 
; / Writ of Prohipt- 
~ _ rr ‘ tion 
CHAS. E. DYER, Jupae or rue Unrrep 
STaTES Districr Court ror THE Easr- 


ERN District or WIsconsIN. 


In Re Perririon or Goopricn TRANSPORTATION COMPANY TO 


LIMIT ITS LIABILITY. 


BRIEF FOR RESPONDENT. 
THE PROCEEDING. 


This is an application by the above named 
petitioner fora writ of prohibition to restrain 
the District Court of the United States for the / 
Kastern District of Wisconsin from proceeding 


further in a cause begun in that court by the 


owner of the steamboat Oconto to limit such 
owner's liability under the Limited Liability Act 

Sections 4251-4289—RK. S. and Rules 54 ef seg. of 
the District Courts in Admiralty. 


9 

Under this statute and pursuant to these rules 
such vesse] Owner filed a petition 1h sald District 
Court. showing in substance that on the 20th of 
September, 1880, it was the owner of said steam- 
boat. a vessel engaged in inter-state commerce 
on the great lakes: that on that day shortly afte 
the Oconto had passed up Fox River, by the City 
of Green Bay. in the course of a regular voyage 
a fire broke out in an old planing mill, on the 
shore of the river. in that citv, which, spreading, 
consumed in its course sixty-seven buildings and 
a large amount of personal property, of the ag- 
orevate value of more than 100.000; that soon 
after SLX actions were commenced avalnst the 
petitioner DV persons whose property was de- 
stroved by the eonflagration, claiming damages 
to an amount exceeding $30,000, which actions 
are still pending in the State Courts of Wuseon- 
sin: that in such actions it is claimed the tire 
originated from sparks neghgently escaping from 
said vessel while passing up the river. by the 
planing-mill, on such voyage; that a large nuin- 
ber ot other persons suffering LOSS Ot propery Hy 
the Salhe hre make the samme claim and intend CO 
begin similar actions; that 1f the fire was caused 
by the vessel at all, it was without the privity or 


; . 


knowledge of the petitioner: and that the value 
ot the VeSSe] and her pending freiaht. at the rime 
of the fire, was but $12,400. The petitioner 
denies lability and asks for the relief provided 
by the act and rules. 

The District Court, after full argument and 
careful consideration, held that the particular 


case thus presented was within the maritime 
rule of limited hability: and it entertained the 


proceeding ané appointed appraisers pursuant to 
the rules. At this stage of the proceeding the 


writ of prohibition is demanded. 


That the Oeonto was a vessel within the act 
and that it was not within the exception of sec- 


tion 4259 is undisputed. 


Voore Ss. Ai. Trans. ( So 24 How.. |. 
Walker vs. Trans. Co, 3) Wall 150. 


That actions to enforce the liability now 
sought to be limited have been pending for some 
time in the State courts. and that in one of those 
actions judgment has gone against the respon- 
dent and has been appealed by it to the State 
Supreme Court, does not affect its right to the 
benetit of this statute. The beginning and pen- 
deney of sueh actions only go to the question of 
costs; and the rendition of such judgment if un- 
reversed, merely fixes the amount for which the 
plaintiff is entitled to share in the distribution, 


The Benefactor 1O3B U.S. 239. 


‘The respondent's proposit LOLS mrt. 


Hirst. The statutory rule of limited lability 
embraces all liability for damage done by the 
vessel without the knowledge or privity of the 
owner, whether consummated on land or on 


wiiter. 


i 

Second. he rule thus construed is a maritime 
rule or regulation whieh courts of admiralty and 
maritime jurisdiction have jurisdiction to en- 
force, 

Third. ‘Error of the District Court in sustain- 
Ine the above propositions does not Warrant a 
writ of prohibition; but the mistake, 1f any, must 


he eorrected (>t) appeal. 


The statute embraces all liability for MAY havin 
by the vessel without the knowledge ov provity of the 
OMe). whether consumnated Oil land Or O mater, 

The general question for argument and deci- 
sion is, does damage by a vessel to property on 
shore, without the knowledge or privity of the 
owner Of the vessel, fall within the third specifi- 
eation of lability of section 4283, viz: “For anv 
act, matter or thing, loss, damage, or forfeiture 
done, occasioned or incurred without the prvity 
or knowledge of such owner?” 

The statute and rules relied on by the respon- 
dent have been frequently construed and applied 
by this Court. ‘These decisions require careful 
consideration in this argument: for while they do 
hot directly declare, the reasoning of the court 
inevitably leads to the inclusion within the 
statute of the lability asserted against the 
respondent. 

ln Novirich and N.Y. Trans. Co. vs. Wright, 13 
Wall. 104, it was contended by counsel that 
the second specification of lability of section 
H253, viz: “For any lors, damage or imjury by 


collision,’ must be restricted to loss, damage or 
injury to goodson board the vessel at fault, and that 
this restriction must be carried also to the third 
specification: and one of the arguments in sup- 
port of that contention was that otherwise the 
third specification must have unliwited opera- 
tion so that injury to property on shore as well 
as on water would inevitably fall within it. (See 
p. 98¢, book 20, Co. Ed., Rept’s Sup. Ct., U. 8.) 
But the court said it would not control the gene- 
rality of the language of the act by interpolating 
restrictive words, but that the second specifica- 
tion embraces all loss, damage or injury by col- 
lision, and the third all other loss or injury what- 
ever, 

[t was insisted in Steamship Co. vs. Hill, 109 U, 
S., 045, that the case of mjury by fire was only 
within section 4282. and that section 4283 had no 
application tosuch an injury. But the court held 
that damage by fire was within the third specifi- 
cation of section 4283. In this case the damage 
was to goods on the vessel by fire communicated 
from the land to the vessel while ata dock. li 
is decisive of the questicgn here unless a distine- 
tion can be made between damage by fire, caused 
by the vessel on water, and that thus caused on 
land. This case also determines with much pre- 
cision and minuteness the nature and effect. of 
the proceeding to limit liability, and by it we 
were guided on matters of practice in this pro- 
ceeding. | 3 

lf the liability sought to be limited was within 


the jurisdiction of admiralty to enforee, the cases 
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cited would be deeisive to sustain the respondent's 
proceeding. But while they do not in terms de- 
clare that loss or damage by the vessel to property 
on shore without the knowledge or privity of the 
owner, Is within the statute, such is the inevit- 
able effect of the decisions. Kor in the face of 
the argument that without restriction the gvener- 
al language of the act includes such loss or dam- 
age, they refuse to restrict it. and say that it ex- 

tends to a// loss and injury whatever: and they 
assign a reason and policy for the enactment 

that requires limitation of liability for loss or 
damage equally, whether it occurs on land or on 
water, and wholly irrespective of its being the 
result of a marine tort or of admiralty jurisdic- 
tion. That policy is thus declared: “The great 
object of the law was to encourage ship-building 
and to induce capitalists to invest money in this 
branch of industry. Unless they can be induced 
to do so, the great shipping interests of the coun- 


trv must flag and decline.” 


Norwich te. Trans BEN es. I] right, is Wall 
LO4. 


Again: “This statute declares the rule which 
the law-making power of this country regards as 
most Just to be applied in maritime eases. The 
great carrying trade by land is governed bv sub- 
stantially the same principle: being in the hands 
of corporate associations, whose members are no! 
personally lable for the acts of the emploves, 
but risk only the amount of their capital stock 
in the corporation. * * * ¥* x Whenever 


the public interest requires the employment of 
a great aggregation of capital, exposed to im- 


4 


mense risks, some limitation of responsibility is 
necessary in order that men may be induced to 
contribute to the enterprise... As Grotius says, 
in reference to this very matter of ship-owners, 
‘men would be deterred from owning and operat- 
Ing ships if they were subject to the fear of an 
indefinite liability for the acts of the master, ’ 


The Scotland, 105, ULS., 24. 


Moore vs. Am. Trans. Co.. 24 EHow.. 1. 


Maritime commerce is now carried on largely, 
if not principally, by steam vessels. The danger 
of firing property on shore and otherwise injur- 
ing 1t from negligence by or on the vessel, is as fre- 
quent and imminent as any other danger from 
such negligence. The consequences of “indefinite 
hability” to the vessel-owner for such negligence 
may be as disastrous when the loss is on land as 
When it is on water. The hardship and impolicy 
of imposing such “indefinite liability’ for losses 
by fire on land have impelled some courts to seek 
and tind a limitation at common law. ‘Thus in 
Ryan vs. Ry. Co. 35 N. Y., 216. 1t being sought to 
hold the defendant for the burning of a building 
at some distance from the origin of the fire. 


which was communicated through the burning 


of intermediate buildings, the court said: “To 
sustain such a claim as the present and to follow 
the same to its legitimate consequences, would 
subject to a lability against which no prudence 


wy 


could guard and to meet which no private for- 


a 


tune would be adequate.” 
See also Ry. Co. vs. Kerr, 62 Pa. St., 353. 


These cases limit hability to the first building 
burned. And while they are not generally fol- 
lowed in declaring such a limitation in the 
absence of legislation, they do state the same 
reason and necessity for limitation assigned by 
the Supreme Court for this statute. 

In Re. Pet Vessel-owners Towing Company, 26 
Fed. Rep. 169 172, Judge Blodgett applied the 
statute to a case of damage on land by a vessel, 
although the hability was not enforeible im ad- 
miralty. In that case a vessel in tow of a tug 
struck a viaduct in the City of Chicago, causing 
a part of it to fall, injuring not only the viaduct, 
but persons and property on it. The owner of 
the tug instituted proceedings under the statute 
tor a limitation of habilty. ‘The Court says: “It 
seems to me the purpose of the act was to limit 
the hability of the owner as to avy damage his 
vessel should do without bis privity or know- 
ledge, whether the person or thing damaged was 
upon the water or the Jand, as the risk of dam- 
aving things on the jand, especially with a steam 
vessel. is as great as that of damaging thines 
upon the water.” 

Aside from these authorities and upon other 
lines of argument we are brought to the same 
conelusion, 

The contention that the statute must be con- 
fined to limitation of habilitv fer loss or damage 


SS eee 


‘) 


consummated on the water must rest on one or 
both of two grounds: 

|. That Congress has not power to limit the 
exclusively common law liability of the vessel- 
oOwher, | 

2. That Congress did not intend to enact such 
limitation, 

First. The purpose of the rule of limited 
hability being to promote and encourage ship- 
ping, the power to. preseribe that limitation 1s 
found in the commercial clause of the constitu- 
tion. Under this clause Congress may regulate 
havigation as well as traffic. and ships and vessels 


as jnstruments of commerce. 


Ste cmMship ( 0. rs. Till Mry. aa: hay is ‘2 Das. 
Lottaiwana, 21 Wall. Ss. 


ln ve Petition Vessel-oiwners Co. ante. 


“Ships and vessels of the United States are the 
creature of the legislation of Congress. erent 
Congress having created, as it were, this species 
of property, and conferred upon it itschief value, 
under the power given in the constitution to 
regulate commerce, we perceive ho reason for 
entertaining any serious doubt but that this 
power may be extended to the security and 
protection of the rights and title of all persons 


dealing in them.” 
Whites Bank vs. Smith. 7 Wall. 655. 


Such being the constitutional justification of 
the statute it is manifestly competent for Con- 


i() 


i 


UTess, as a question ot power, LO limit agalDst 


liability for loss or damage caused by a vessel! 


wherever the injurv is: consummated. 


The power to make the regulation depends 
upon the thing regulated—commerce—not upon 
the juridical ciassification of the thing protected 
against. The common law is no more sacred 
against change and modification by a regulation 
of commerce by Congress, than wmaritime or 
statutory law. Each must yield so far as they 
may be in conflict with sucha regulation. ‘The 
commercial clause applies to commerce on land 
as well as by water: and regulation of commerce 
on land would necessarily abrogate or change 
prior rights and habilities not within the mari- 
time law at all. but solely founded on statutory 
or common law. 

Second. The next question is, has Congress, 
bv this statute, exercised its mghtful power to 
limit the hability of the vessel-owner for “dam-_ 
ave * * done’ on shore without his “privity 
or knowledge?” 

lf such lability is within both the letter and 
spirit of the law, an affirmative answer to this 
question is of course Inevitable. ‘Technical rules 
Ot construction must be impotent to wrest a case 
within both the letter and the reason of a law 


from its operation and protection. 
(Jates is, hips Nat. Bank. 1a) i}. = 28). 


And the statute having been enacted = on 


grounds of public policy, to conserve great public 


| | 


interests, must be liberally construed for the pro- 
tection of those interests. 


Tracy Us, hy. 6: Sak. ¥;,. Souk 

Hudler vs. Golden, 36 N. Y., 446. 

Providence is N. a ie: ts LO Be Mry. C'o., 
109 ULS., 588. 


‘the language of the provision In question is as 
follows: “The hability of the owner of any ves- 
sel. for any embezzlement, loss, or destruction by 
any person, of any property, goods or. merchan- 
dise. shipped or put on board of such vessel. or 
for any loss, damage or injury by collision, or for 
any act, matter, or thing, loss, damage ov forfeiture, 
done, occasioned or tneurred, without the pri vitv Or 
knowledge of such owner or owners, shall in no 
case exceed the amount or value of the interest 
of such ownerin such vessel, and her freight 
then pending.” | 

From the language of the third clause “for any 

damage done” ete.. standing alone, it Is 
clearly impossible to exclude lability for damage 
to property on shore. To warrant such exclusion 
requires an exception or qualification radically 
changing the language. the structure and the 
import of the provision. ‘To put such a meaning 
on that language, standing alone, would not be 
construction, but judicial legislation. 

This court refused to restrict the statute to 
voods on board the vessel at fault: “It cannot 
be read to mean loss or injury (to the goods on 
hoard.) without an unauthorized imterpotation.  \t 


had said ‘loss, damage or injury (thereto) D\ 


eollision’ it would have been confined to the 
COOUS ON board rhe vessel, But it does Hot so 
" ‘ rey. . ‘ . "rR Ze va |] 7 thy i 
read. he section. aS constructed, limits ihe 
ship-owner’s liability in three classes of wrong 
happening Without ther privity OT knowledge 


? 


the fault or neglect of the master or other 


persons On hoard. Viz: L, damage LO 2OOUds Ot} 
ward: 2. damage by COLLISION to othe VesseIS and 
° ») ] : + — ’ 

ir cargoes: 5. any oflei damage or Ttorteiture 


done or 1meurred. 
’ . ; y ’ 4 ¥ , } ‘ . ’ 
No mick Trans. te Pa. 1} (hte, 3 \\ all. SMpId. 


Son Providence (400 N. ‘é S. o, % 0. v8. flill 
Mig. Co., 109 U.S. 601, m holding that loss by 
hre is witain the language “for anv act. matte) 
or thing, loss, dainage or forfeiture, occasioned 
or incurred” ete. the court remarks: “Why 
should liability for loss by tire be excepted from 
the relief here prescribed? It is just as much 
within the reason of the law as any other lia- 
bilitv: and itis within its ferms. n 4 
our judgment the case of loss or damage by tire 
is Comprised within the terms and relief of the 


third and fourth seetions of the uct 


It is true. however, that the generality of the 


language of a particular provision of a statute 
mav be restrained by an intention yathered from 

consideration of the whole statute. But this statute 
nits integrity requires no such restriction; it 
rather exacts, 1n view of its reason, the uncheck- 


ed operation of the language used. Note the 


veneral title under which these sections ‘are 
found. Itis “Commerce and Navigation.” As 
protection against liability for damage by the 
vessel on land is a regulation of commerce com- 
petent for Congress to make, limitation of such 
hability by the provision in question is just as 
vermane to the title as limitation for damage on 
water. The title of the particular chapter is 
“The ‘Transportation of Freight and Passengers.” 
As the limitation in question, and indeed. all the 
provisions of sections 4251 to 4289 are aimed at 
the protection of the vehicle or means of transpor- 
tation, and not of the treight or passengers trans- 
ported, such protection is equally germane to 
the particular title, whether it be against liability 
for maritime or non-maritime torts. In either 
case itis a regulation of commerce to protect 
shipping engaged in “the transportation otf freight 
wnd passengers.” 

Proceeding to the body of the statute the other 
side will doubtless invoke the cognate rules of 
interpretation woscitur a sociis and ejusdem generis, 
to restrain the third specification of liability in 
section 4283 to lability for damage done on 
water. or caused by marine torts. It wiil be 
claimed that the loss or damage intended by this 
veneral language, “any damage done.” etc... is to 
be ascertained by its association with other 
species of damages: and that following an enum- 
eration of particular kinds or classes of loss or 
damage. its generality must be restricted by re- 
ference to the preceding particular enumeration 
and so construed as ineluding only other damage 


of the ike nature, quality or class. And since 
(thus the argument will run) all the offer kinds 
ot damage specified in the act are caused 1) \ 
marine torts committed and consummated on the 
water, those intended DV the third specification 
are ALSO for eee forts, 

But the rules requiring general words to be 
restricted to things of the same kind or ¢Class as 
those named in the particular preceding enumer- 
ation, demand that the things particularily spee.- 
fied, shall be classified or characterized accord- 
ing to some common quality or characteristic 
that is material and important in view of the 
wdmitted object of the law. That object in the 
ease Of this statute being to conserve the inter- 
ests of maritime commerce, by protecting thi 
ship-owner against “indefinite lability.” for acts 
done by or upon the vessel without bis privity o1 
kKnowledge,the quality of the preceding labilities. 
in this section, of being for marine torts is w holly 
accidental and immaterial. “Indetinite lability” 
lor damage by a vessel to property on shore may 


eas rulnous to the vessel-owner. and hence ws 


detrimental to shipping as such liability for dam- 
age on Water, as is well illustrated by the case 
decided DV Judge Blodgett. and that presented 


| 


by this petition. The only common qualities of 
the other habilities specified. by which they can 
be classified with any reference to the purpose 
of the statute, are that they are for loss or dam. 
ive euused by the vessel OF OW hoard thr vessel VV ith- 
ont the knowledge or privity of the owner: and 


these common qualities also belong to the alleged 


|.) 


liability sought to be limited by the respondents 
proceeding. . Its petition shows that the damage, 
if caused at all by the vessel, was caused by 
hneghgence of those in charge of and upon the 
vessel, while on a regular voyage. without the 
privity or knowledge of the owner. A spark 
escaping trom a steamboat may burn property 
on shore or on the water. It may burn another 
vessel or bya freak of the wind it may be carried 
ten feet further and consume a building on shore. 
It would be a glaring absurdity in the operation 
of the statute to limit its protection to the first 
injury. The material query is not, where did the 
spark happen to light. or where.was the damage 
consummated, but did it or/ginate from the vessel 
without the privity or knowledge of the owner? 
lf it so originated it is within the prior kinds of 
damage, classified according to the purpose of 
the act to protect. innocent vessel-owners from 
“radefimte hability.” 

Nor Call the rules HOSCHUP @ SOCHIS and eyusdem 
generis be Invoked unless there is a repugnance 
between the general language and particular 
piovisions, or unless it appears that the unre- 
stricted operation of the general words would be 
contrary to the probable intent of the legislature. 
They cannot withdraw a case from the statute 
that is within both the letter and the reason of 
the general clause and where its operation would 
produce no inconsistency, injustice or absurdity. 
Here “any damage done” to property on shore 
“without the privity or knowledge” of the owner 
sas. much within the reason of the law, as de- 


| {* 
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clared by the Supreme Court, as the particular 
kinds of damage enumerated. These maxims 
are emploved to save cases from the operation of 
the statute that are not within the reason; not 
to exelude cases that are within both the spirit 


and letter of the law. 


bishop's Written Law, & 246. 
Wovodworth vs. State. () hio | 146. 


We have assumed that the loss or damage spe- 
citied in the first two specifications of liability in 
sections 4285 was exclusively for maritime torts 
of admiralty jurisdiction. But it is doubtfal 
whether a claim for loss of life by collision, 
where the right of recovery rests wholly ona 
state statute, isa maritime tort of adnuralty 


jurisdiction, 


Craps BA Allen. Spraque, [S4. 
ir, Parte Gorden, 104 U.S. 515-519. 


Such loss or damage, however, has always been 
held within the limitation of liability. indeed 
the hability tor loss of life by marine disaster 
was one of the principal reasons for the statute. 


Moore vs. Am. Trans. Co.. 24 How.. 1. 
The City of Cotumbus, 22 Fed. Rep. 460. 


The Amsterdam. 23 Ked. Rep.. rte. 


But whether injury causing death is a marine 
tort of admiralty jurisdiction or not, it is mani- 
festly within the statute, because within both its 
letter and reason. 


le 


The object and = spirit of the rule of 
limited liability “s shown. by the foregoing 
discussion and authorities. Thev also demon- 
strate, that the — hability sought . to be 
limited bv the proceeding in the distmet court 
is Within that object. Besides the present case 
and that determined by Judge Blodgett. further 
examples of probable imjuries likely to occur 
show that the spirit of the statute, as well as its 
letter, would be violated by confining its opera- 
tion to damage consummated om the water. A 
vessel's boiler explodes at, or near, a wharf, kill- 
Ing people and damaging property on the vessel 
and on other vessels and on the wharf. <A vessel 
carelessly runs into a wharf or building, in a 
river or harbor, injuring persons and destroying 
property, both on the vessel and on the shore, A 
vessel is fired by the negligence of the master or 
crew, and the fire is communicated to one or 
more other vessels inva harbor, and from them 
to one or more buildings on land. In these and 
similar injuries it will be a curious result if, for 
the same wrongful act, the vessel-owner js pro- 
tected by the statute against the damage on 
water but not against the damage on shore: 
especially if in the supposed instance of tire com- 
municated from vessel to vessel. and finally to 
buildings on shore, the owner is protected against 
the nearer and more immediate. but not against 
the more remote, consequences of the same act. 
[fa vessel burns ata whart, through the negh- 
gence of those in. charge, destroying goods on 
hoard, the owner is within the protection of the 


| 
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statute. So this Court held in Providence & N. 
y.S..S: Co. vs: Hill Mfg. Co. 1098-UL3., 90. 1 
the same goods had been on the wharf, not yet 
loaded or just unloaded, by the contention of the 
other side the owner would have been Lh pro- 
tected by the statute. As in the example, of fire 
spreading from vessel to vessel and finally to 
shore the liability of the owner. by this conten- 
tion, would increase as the consequence of the 
wrongful act became: more remote, so here 1 
would increase as his duty towards the property 
damaged diminished. 

Whether we look to the language of the 
statute, its object. or the effects of its application, 
its intent embraces the case presented by this 


petit Ion 


he statutory rule O] limited liability thus COl- 
strued. 8 (f RMA ral (pi° regulation which COUTTS 
OT admiralty (eid maritime pyurvisdiction hare JULIS- 


diction to PHTOMCE. 


lt is contended in support of this writ that if 
Congress has power to limit and has limited the 
liability of the owner for damage by the vessel] 
done on land as well as on water, without his 
privity or knowledge, still the District Court has 
no jurisdiction of this proceeding in admiralty be- 
cause the forf not being maritime is not of. ad- 
miralty jurisdiction and eannot be brought with- 
in such jurisdiction: and that hence our remedy 


must be in some other tribunal. 


1$) 


but while the federal courts cannot, under the 
constitution, be given jurisdiction in admiralty 
of cases not inherently of admiralty jurisdiction, 
the maritime law may be changed by Congress. 


Lotthawana, yA Wall DOs, 
Providence iG N. r, cy. S. Co Us, Hill Mry. 
Co., 109 U.S. 589: 


And when a case arises under the maritime 
law as changed or established by Congress it 1s a 
maritime case, although it would not have been 
betore the change, Jurisdiction of which belongs 
to the federal courts as courts of admiralty and 
maritime jurisdiction, The case of the respon- 
dent, then, being within the statutory limitation 
of habilitv. if that limitation is a maritine rule or 
regulation Whether the damage by the vessel is on 
land or on water, the enforcement of that regula- 
tion by the respondent’s proceeding must he a 
maritime case. ‘The viee of the contention of the 
other side that the subject of this proceeding 
being a tort or the enforcement of lability fora 
tort not maritime nor of admiralty jurisdiction 
(The Plymouth. 5 Wall.. 30.) therefore the pro- 
ceeding cannot be maintained, consists in the 
assumption that such is the subjeet of the pro- 
eeeding: Whereas that subject is the enforcement 
of the limitation of such lability-—-of the com- 
inercial regulation of Congress. That regulation 
being one which Congress could rightfully make, 
it must have. power to provide for its enforce- 
ment: and as it is a regulation of a maritime sub- 


lect -hips and shipping or commerce bY Water 
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federal courts under the provision of the consti- 
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siven: and the thing protected being shipping 
and commerce by water, the rule is maritime. 
“The rule of limited havpilty * * is nothin: 
more than the old maritime rufe administered in 
courts of admiralty in all countries, except 


| » | | fens 3 Ayisal- ist 4th, AY 
movgiand, from time immemorial: and if this were 
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maritime rule Thus adopted by Congress, and for 
securing the ship-owners its benefit, was there 
fore strictly within the powers conferred on this 
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“ingland” thus adopted made no exception of 
hability ror damage done hy VeSSe | QT) land. nor 
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marine torts. Emerigon says: “The owners of 
the ship are bound ¢# solidum for everything the 
captain does in the course of the voyage for the 
promotion of the voyage: * * * But this 
action «mm solidum. does not exist against the 
owners further than according to the interest 
which they have in the body of the ship. * 

lt is thus the maritime laws of the middle ages 
have directed: such is the law which is observed 
in the north: and such is the regulation of our 
owu ordinance.” The French ordinance: “The 
owners of the ship are responsible for the acts of: 
the master; but they become discharged there- 
from by abandoning the ship and freight.” Valin 
savs: “With these exceptions (contracts for the 
benetit of the ship) it is just the owner should 
not be bound for the acts of the master, except to 
the amount of the ship and freight. Otherwise 
he would run the risk of being ruined by the bad 
faith or negligence of his captain.” Pardessus 
says: “The owner is bound eivilly for a// the 
delinquencies committed by the captain within 
the scope of his authority, but he may discharge 
himself therefrom by abandoning the ship and 
freight.” 


Cited from 18 Wall. i104, and 105 U.S... 24. 


On these citations the Court says: “By the 
maritime law, the habilty of the sbip-owner 
was limited to his interest in the ship and freight 
for a// torts of the master and seamen, whether 
by collision or anything else, and sometimes even 
for the master’s contracts.” Again. “The limited 


liability of ship-owners was, by the general mar!- 
time law extended toa// acts of the master 
except contracts for the benefit of the ship, and 


in most piaces even to these.” 
Norwich Trans. CO. vs. Wright, 13 Wall... LO4., 


‘These citations are made to show not oniy that 
the maritime rule of lmited hability by its 
language and reason ineluded lability for a// 
acts of the master and crew, in prosecuting 
the voyage. but that its maritime = charac- 
ter was derived from its object—the protec- 
tion and promotion of shipping. The rule 
does not cease to be maritime when applied to 
liability for an act of the captain and crew on 
the vessel because the injury is consummated on 
the land. Its application to such a case protects 
shipping just as much as would its application to 
hability for the same act where the same amount 
of injurv was consummated on the water. The 
rule being maritime, its enforcement may be in 
the District Court as a court of admiralty and 
maritime jurisdiction, 

Lhe Plymouth, 3 Wall., 30. has no application. 
As that proceeding was to enforce a liability for 
a marine tort right to the remedy depended On 
the maritime quality of the fort: while this pro- 
ceeding being to enforce a maritime regulation 
against liability for tort right to the remedy 
depends on the maritime character of the 
regulation. 

lt is true that the enforcement of this maritime 
regulation in admiralty in effect compels the 
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23 
ascertainment and enforcement of these non- 
maritime claims for damages in the same court. 
but it often occurs that where the federal courts 
have no jurisdiction of a claim by itself, if they 
obtain jurisdiction of some proceeding involving 
or affecting such claim they acquire jurisdiction, 
veperally exclusive, to enforce the claim itself. 
Thus a court of admiralty has no jurisdiction to 


enforce a mortgage of a vessel. 
bagart vs. John Jay, VW How... 399. 


But if that court obtains jurisdiction of the 
vessel or the fund representing it by the entorce- 
ment of maritime liens and claims, the mortgage 
must be enforced in the same proceeding. 


The Guiding Star, 1S Fed. Rep., 263. 
The Brig Werford, ¢ Fed. Rep.. 674. 


So the federal courts have in geueral no juris- 
diction to enforce ordinary debts where the 
parties are citizens of the same state; but if they 
obtain jurisdiction in bankruptey, those debts 
must be enforced in the federal courts in that 
proceeding. So here. while none of the persons 
sustaining loss by this fire could proceed in 
admiralty to enforce their claims, that court 
obtaining jurisdiction to enforce this maritime 
regulation for the protection of shipping, and 
having the possession of the vessel. or the fund 
or security that represents it, may, as essential 
to the enforcement of the regulation and in- 
eidental to its jurisdiction of the main subject, 
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ascertain the claims and apportion the funds 
amongst them. “The very object of proceedings 
for limited liability is to Inquire and determine 
whether the parties ought to be sued at all in 
any other tribunal after giving up or submitting 
to pay the value of all their interest in the ship 
and freight. * * * Inthe case betore us, as 
well asin cases of bankruptcy and removal, the 
parties have a right to have thew causes heard 
and determined by a court of the United States 
invested with appropriate jurisdiction and ecapa- 


ble of affording a proper moue of relief.” Again:. 


“The adoption of torms and modes of proceeding 
requisite and proper Jor giving effect to the mari- 
tune rule thus adopted by Corigress, and for secur- 
ing to ship-owners its benefits. was therefore 
strictly within the powers conferred upon this 
court. * * * After proceedings have been 
commenced in the proper District Court in pur- 
suance thereof, the prosecution of distinet suits 
in different courts, or even in the same court by 
separate claimants against the ship-owners, Is, 
ana must necessarily be. utterly repsgnant to 
such proceedings and subversive of their object 


and purpose. ” el 


Providence d& N. ¥. S.S. Co., vs. Hill My. 


Co,, 408. U.S, 097. 


And again: “It happens every day that the 
proceeds of a vessel or other fund are brought 
into that court .(Admiralt,) to be distributed 
among those whom it may concern. Claimants 


are called in by monition to present and substan- 
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the ascertainment and liquidation of claims on 


that fund as auxiliary and incidental to their 
jurisdiction of the main subject. 


LI. 


Error of the District Court in sustaining the fore- 
going positions does not warrant a writ of prohibi- 
tion; but the mistake, if any, must be corrected on 
appeal. 

Section 688 of the Revised Statutes provides 
that this court may “issue writs of prohibition to 
the District Courts when proceeding in admiral- 
ty.” The grant of power is permissive; and the 
propriety of the writ in any case must jbe deter- 
mined on general principles. 


Washburn vs. Phillipps, 2 Mete. 296-298. 


The writ of prohibition IS an ert) aordinary legal 
remedy used to prevent an inferior tribunal from 
usurping jurisdiction or abusing power. “It issues 
only in eases of extreme necessity.” It is not a writ 
of right “but rather one of sound judicial d/sere- 
toon.” Like all prerogative writs it is to be used 
‘with great caution and forbearance oe 
where none of the ordinary remedies provided by 
law are applicable.” “It is never allowed except 
in cases Of usurpation or abuse of power and not 


then unless other existine remedies are inade- 


quate to afford relief. lf. therefore. the inferior 


court has jurisdiction of the subject matter in con- 
troversy, a mistaken exercise of that jurisdiction 
or of its acknowledged powers will not justify its 


employment.” 
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20 
High Kx. Legal Rem. § § 762-765-767-770-772 
Kenlock vs. Harvey, Harper 508. 

Washburn vs. Phillips, 2 Mete. 296. 

Hx Parte Greene, 29 Ala. D2. 

[t will be denied in cases of doubt: 

In ve Birch. 15 C. B. 748. 

The Charkech, L. R. 8 Q. B. 19%. 
Washburne vs. Phillips, 2 Mete. 296-299. 

And where there is an adequate remedy by 

appeal: 

High Ex. Legal Rem., § § Ti1-@72. 
Slate vs. Judge, 21 La. An., 123. 

People vs. Circuit Court, 11 Mich., 393. 
People vs. Marine Couit, 36 Barb., 341. 
People vs. Clute 42 How. Pr. 157. 

Ex Parte Peterson, 38 Ala., 74. 

Kx Parte Warmouth 17 Wall. 64. 

Hr Parte Gordon, 104 U.S. 515. 

The Charketh, L. R. 8 Q. B., 197. 

Ex Parte Smythe, 2 C. M. & R. 748, 3 A. & 
B,,. ¢ie | 

State vs. District Court. 26 Minn.. 233. 

Kae Parte Rountree, 51 Ala., 51. 

In this respect it ts hke mandamus: 
High Hx. Ley. Rem., § § 188-189. 
Newnans Case. 14 Wall., 165-168. 
State vs. Braun, 31 Wis.. 600-606. 

Ka Parte Brandlacht 2 Hill, 64. 
Ex Parte Smith, 34 Ala., 455. 

Such being the office of the writ and the limit- 

ations of its use it ought not to be granted on 


this application. 
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it has no jurisdiction of the general subject. In 
the former case it of necessity has power to de- 
cide. In the latter its action is that usurpation of 
power which it is the function of prohibition to 
prevent. : 

High Bhar. Legal Rem.. S O72. 

Ruling wrongly that a specifie case is within 
some general subject of its Jurisdiction it commits 
error. Attempting to exercise jurisdiction over 
some subject matter when it has none it usurps 
power. The error must be corrected by appeal: 
the steer grata may be prevented by prohibition. 
If the District Court had no jurisdiction to enforce 
the maritime rule of limited lability prohibition 
would be warranted; but having jurisdiction duly 
invoked to administer that reguiation with per- 
fect power to decide whether the specia! facts fal] 
within the rule a wrong decision of that question 
1s not usurpation of power to he restrained by pro- 
hibition. but rat her judicial error to be corrected 
by appeal. 

The distinetion is enforeed by numerous decis- 
ions of this court. “When there is clearly no 
jurisdiction over the subject matter any authority 
exercised is usurped authority. * * * * But 
when jurisdiction over the subject is invested by 
law in the judge or the c¢ ourt whieh he holds. the 
manner and erfenf in which the jurisdiction shall 


he vincent: are generally as much questions for. 


his determination as any other question involved 
in the case.” Bradley vs. Fisher, 18 Wall., 335. 
Habeas corpus like prohibition cannot be used to 
correct error but only goes to a lower court pro- 
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case which has to be met:” “a question of law 
which must nec essarily be decided in the court in 
j 


which the case originates and therefore clearly 


within its jurisdiction.” ‘To determine whether 
} 


the injury is within the rele is amongst the most * 


. } @ . i 2, 
unquestionable of its (the court's) powers and 
duties, 

f mga ‘ 1 aig } } #6) 
Kr. parte Lange, 1S Wall. 163, and simi- 


lar cases cdo not ignore the distinetion between 


HSUPEpAtiON ol bower and its erroneous exercise. 


hey rule that 1f the court does an unauthorized 
Or prohibited AC | foreign CO the proceeding by 
which its jurisdiction is being exereised, or after 

jurisdiction of that proceeding has terminated 
habeas corpus will issue. So. dotibtless. will pro- 
hibition. A person cannot be hung by a judg- 
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au sentence for murder. such act, not eermane to 
the proceeding, sunstantially deprives the party 
affected ot his day i COUPE, It adjudges without 
legal opportunity for defense. It is abuse if not 
usurpation oL power. but there is no intimation 
here but that the District Court will pursue the 
stablished order and mode ray i practice in the 
proceeding instituted. ‘he only claim 1s that 
the ease is not within the maritime rule which 


the court is directed Dv taw to enroree. and LO 
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197, prohibition was asked because, the vessel be- 


longing to the Turkish navy, a court of admiralty 
had no jurisdiction of the claims against her for 
damage by collision. The court said: “It does 
seem to me that the court of admiralty has juris- 
diction to determine the facts and to decide 
whether international and maritime law doallow 
the circumstances stated to be a defense to a claim 
against the Charketh.” 

In Ac Parte Gordon, (O04 ULS., 515.1t was sought 
to prohibit a District Court from proceeding in 
admiralty to enforce a claim against a vessel for 
loss of life by collision, on the ground that sueh 
an injury was not a marine tort of admiralty 
jurisdiction. It was held it was the right of the 
District Court to decide that question. I[t had 
veneral jurisdiction of the enforcement of claims 
for marine tort, and must therefore determine 
whether the case presented was one of marine 
tort. | 

Sev also Ia Parte Ferry Co., 104 ULS., 519. 
Kir Parte Hadar, 104 U.S... 520. 
Kir Parte Peonsylvania, LOO US... VA, 

In Mir Parte Gordon stress is put upon the court’s 
having jurisdiction of the collision and the vessel: 
but having such Jurisdiction the question was 
whether the particular case was within its juris- 
diction of the general subject, to wit, the enforce- 
ment of claims for marine torts. Here the Dis- 
triet Court has jurisdiction of the proceeding for 
the enforcement of the maritime rule; and the 
question is whether the special facts constitute a 


case within the general subject of jurisdiction. 
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In Ex Parte Slayton, 105 U.S8., 4538, prohibition 
was asked against a proceeding to limit lability. 
The court said: “We cannot on an application 
for a writ of prohibition determine what shall be 
the effect of any judgment of the District Court 
while exercising its rightful jurisdiction, neither are 
we to determine in this form of proceeding what 
persons, or what classes of persons, are entitled 
to the fund in hand. All these are questions to 
be settled in some other way than by prohibiting 
the court from proceeding under the jurisdiction” 
it has acquired by getting possession, in an appro- 
priate manner, of that which, according tothe claim 
of the owner, represents the extent of his liability 
or that of his vessel.”’ 


Had this vessel, by the same fire, destroyed 
property on both land and water the District 
Court would have undisputed power to declare 
what portion of the damage on water is within 
the maritime rule. It must have the same power 
as to the damage on land. As a question of 
power it may manifestly include or exclude all or 
any part of the damage claimed to be within the 
limitation. ‘l'o deny this is to assert that it may 
determine what damage is within the limitation 
only when it rules correctly but is an usurper if it 
rules wrongly; that woile compelled to decide, it 
only has power to decide one way. And in the 
supposed case the rule as to land damage would 
have to he enforced if at allin the District Court; 
for limitation and distribution on the two kinds 
of damage could not proceed in independent tri- 


bunals. 


515) 


The power of the District Court must be equally 
comprehensive when the damage is wholly on 
either land or water; for the power to determine 
whether certain damage is within the limitation 


cannot depend on there being some other damage. 


[t is not the validity of the vessel owner’s claim 
that gives jurisdiction of the proceeding. Such 
jurisdiction depends on the relief demanded—not 
on the facts alleged to justify it. If the court 
has general jurisdiction to grant the relief sought 
it has jurisdiction of the proceeding and hence 
power to decide whether the facts justify the 
relief. A court of equity has jurisdiction of an 
action to remove cloud on title although the al- 
leged encumbrance is no cloud. A court of ad- 
miralty has jurisdiction of a proceeding in rem 
for a marine tort although the tort is not marine 
and of a proceeding for limitation of lability al- 
though the hability is not within the maritime 
rule. The court’s general jurisdiction to remove 


cloud and enforce claims for marine torts and 


limitation of liability being invoked, in these in- 
stances, by due proceeding, it has power to deter- 
mine whether, upon the facts alleged, the relief 
prayed for is authorized by the law which it is 
required to administer. 


That a court exercising jurisdiction over some 
general subject has power to determine what that 
subject embraces is, of course, inapplicable if its 
only jurisdiction of the general subject depends 
upon an unconstitutional or void statute. But 
whenever the statute granting such jurisdiction 
is valid the power to construe is necessarily cor- 
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relative to the duty to apply and enforce. ‘The 
construction of the subordinate court may not 
agree with that of its superior, but its right to 
construe is quite as unimpeachable. It has the 
same power to include that 1t has to exclude the 
particular case by construction; and erroneous 
inclusion no more justifies prohibition than 
erroneous exclusion warrants mandamus. Power 
to decide wrongly and rightly must always coexist: 
and wrong decision, granted power to decide, 


must be righted bY appellate review. 


Itis said the District Court decided not only 
that the statute embraces the respondent's Case 
but that the case 1s within its Jurisdietion of the 
enforcement of the maritime rule. But it was 
confronted with both quest LODS. lf the statutory 
rule as to some cases within it is and as to others 
isnot maritime the District Court has jurisdie- 
tion of the enforcement of the rule in ali cases 
where it is maritime; and when that jurisdiction 
led into activity Is required and compelled 
to decide every question on which the inciusion 
of the case in hand within that general subject 
depends. If there was no statute, or the statute 
had merely invested the Duistret Court with 
authority to administer the maritime rule. with- 
out changing or defining it, that court would have 
power to adjudge that the respondent’s case is or 
is not within its operation. ‘That power is not 
affected by statutory change in the scope of the 
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rule. Such change only adds another question 


for decision. 
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It may be objected that by this process of in- 
clusion a court may de given jurisdiction of every 
case; since a party need only insist in due form 
that his case is within some general subject of 
jurisdiction to confer power to determine it. Pos- 
sibility of error is of course inseperable from the 
exertion of authority. Thesafety against univer- 
sal error in the use of this power is in the system 
and means by which judicial power must be ex- 
ercised. Since original jurisdiction must be ex- 
erted by a proceeding peculiar to the subject mat- 


ter and the relief demanded, there can be no- 


motive to invoke a court’s jurisdiction of some 
general subject unless the appropriate proceeding 
will afford the desired relief in the particular 


ease. If it will the court which in the first in- 


stance must administer the law is presumably 
competent to construe andapply it. Presumably 
it will do so correctly. Its error may in general 
be rectified by appellate review. ‘Such correction 
is as effectual as if obtained by prerogative writs. 


We have shown that because the subordinate 
court had power to determine the extent and ap- 
plication of the maritime rule it did not and 
could not usurp that power. That it did not abuse 
the power thus possessed is equally manifest. It 
seems the abuse of power which prohibition will 
reach never embraces mere error in the exercise 
of rightful judicial power, but signifies merely 
excess of power in exercising lawful jurisdiction 
over some general subject; as when a court does 
something foreign to the proceeding by which it 


is exerting that jurisdiction. But whether error 
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writ must therefore be refused unless the decision 
of the District Court is a plain and clear usurpa- 
tion or abuse of power. And even if 1t is such 
usurpation or abuse it must be corrected by ap- 
peal and not by prohibition if appeal will reach 
it. To warrant the extraordinary there must be 
noordinaryremedy. ‘The absence of the ordinary 
remedy by appeal is as indispensible to authorize 
the writ as the existence of usurpation or abuse 
of power. 


The petitioner’s remedy by appeal is adequate. 
Applheation for prohibition, it is true, may obtain 
amore speedy decision of this court and if sus- 
tained save the expense of atrial. But the delay 
and expense of the pursuit of an ordinary does 
not warrant resort to an extraordinary legal rem- 
edy. It would be quite desirable if every mis- 
take in a judicial proceeding could be speedily, 
inexpensively, and finally rectified, before the 
cause proceeds further; but the inevitable delay. 
expense and confusion, of intermediate correc- 
tion, and the multiplicity of appeals it would en- 
courage forbid its allowance, and require that in- 
tervening errors be reviewed by a single appeal 
or writ of error from final judgment. There is 
the same objection to the correction of such 
errors by prerogative writs that precludes inter- 
mediate appeals. The present application affords 
an apt illustration. It has delayed the progress 
of the cause in the District Court for nearly a 
year. but for its interference the cause could 
have been tried and this question decided by the 
nireuit Court on appeal during the period of in- 
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terruption. Finally, to substitute remedy bv 
prohibition for that by appeal whenever it is 
speedier, or will save a trial if granted, totally 
abrogates the universal rule that the writ will 
not he when remedy by appeal exists. Proced- 
ure by writ being direct, summary and before 
judgment, is always more swift than by appeal; 
and being always applied for before trial will, if 
granted, always preventit. Soif mandamus can 
be used in place of appeal whenever it 1s more 
expeditious it may always be substituted i 
otherwise appropriate. A subordinate court 
might thus be stopped by prohibition or driven 
by mandamus, 1n all cases where these extra- 
ordinary remedies are otberwise proper, not- 
withstanding the existenee of remedy by ap- 
peal. 

All the reasons on which the writ is usually re- 
fused concur in this application. The District 
Court has general jurisdiction of the subject of 
the proceeding and is competent to and must de- 
cide whether or not 1t embraces the particular 
case; any error in ruling that question may be 
reviewed on appeal; and such error is not that 
bald and manifest usurpation of jurisdiction that 
warrants the employment of this extraordinary 
legal remedy. | @ 

GEO. G. GREENE, 
Of Counsel. 
JAS. G. JENKINS, JNO. J. FISH, 
FRED. C. WINKLER and A. A. L. SMITH, 


Proctors for Respondent. 
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JACKSONVILLE, PENSACOLA & MOBILE R. R. CO. VS. UNITED STATES. 1 
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In the Court of Claims. 


THE JACKSONVILLE, PENSACOLA AND MopsiLe Rat_- ) 


» \ > 7 » | 
ROAD COMPANY \ No. 14572. 

US. | 

THe UNIrepD STATES. 


To the honorable the judges of the United States Court of Claims: 

The petition of the Jacksonville, Pensacola and Mobile Railroad 
Company shows to this court: 

I. That your petitioner isa railroad corporation, duly incorporated 
under the laws of the State of florida, and has been since prior to 
the first day of July, 1876, the operator of the lines of railroad 
hereinafter mentioned, carrying on the business of a carrier of pas- 
sengers and freight thereon. | 

Il. That from the first day of July, 1876, to the first day of July, 
1880—that is to say, for the term of four years prior to July 1, 1S8O— 
your petitioner carried the mails of the United States upon said lines 
of railroad under the direction of the Postmaster General, the same 
being designated and known as route No. 16002, from Jacksonville, in 
the State of Florida, to Chattahoochee river, with a branch from ‘ai- 
lahassee to St. Marks, except as hereinafter stated. 

Til. That for a long period of time prior to the first day of July, 
1876, namely, for upwards of thirty years prior to said last-mentioned 
day, the said Postmaster General had been used and accustomed to 
arrange with the various railroad companies carrying the United 
States mails for the transportation of the mails upon the various rail- 

road routes, for periods of four years’ duration, at the rates of 
2 compensation prevailing by law at the commencement of 

such periods of four years, and that such periods of four 
years habitually commenced on the first days of July, such day 
being the commencement of the postal year. 

IV. That according to the habitual practice of the Post Office De- 
partment, established by said Postmaster General and maintained 
during all the period aforesaid, the said Post Office Department issued, 
shortly prior to the expiration of such period of four years for which 
the transportation of the mails had been previously arranged, a notice, 
called the distance circular, and served the same upon the company 
operating lines upon routes for which arrangements for the trans- 
portation of said mails were intended, which said circular requested 
said companies to return said distance circulars with certain informa- 
tion called for by said circulars, namely, the names and distances 
apart of the various stations on such roads, and the distance to the 
various post offices at or near to said several stations. 

V. That further, according to said established practice, = said 
Department, prior to t the commencement of service on the respective 
routes, issued a circular to the companies operating such routes for 
which arrangements were intended, instructing them in regard to 
the ascertainment of the weights of the mails, and calling for a state- 
ment of the frequency and speed of the trains upon such routes. 
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VI. That according to such established practice of said Depart- 
ment, upon the rece ipt of such information as was called for by said 
distance and we ight circulars frcm the companies to which the same 
were directed, the mails of the United States for the routes embraced 
in said distance circulars were delivered to the respective companies 
for transportation on the first day of July next thereafter. 

VII. That according to the established practice of said Depart- 
ment, maintained throughout the period aforesaid, the com pensation 
for carrying the mails was adjusted at some time subsequent to the 

commencement of service upon the various routes upon the 
3 results of a weighing of the mails actually transported as 
directed by law and in conformity with the rates established 
y law at the commencement of said service and an order made 
directing the auditor of the Treasury to pay in accordance there- 
With. 

VIII. That prior to the said last day of aie & 1876, and in or about 
the month of March, 1876, the Postmaster General issued and de- 
jivered to your petitioner a distance heads in conformity with 
said established practice, calling for a return of the stations on said 
route and their distances apart and the post offices at or near to the 
various stations on the said road and their respective distances from 
such stations. That your petititioner complied with the require- 
ments of said distance circular and returned the same to the Post- 
master General with tue information therein.required. : 

[X. That the Postmaster General, prior to the said first day of 
July, 1876, issued and delivered to your petitioner a weight circular, 
in conformity with said established practice, instructing your pe- 
titioner as to the weighing of the mails carried upon said route and 
inquiring as to the frequency and speed of the trains on said route. 
That your petitioner complied in all respects with the requirements 
of said weight circulars 

X. ‘That on the first day of July, 1876, the mails of the United 
States for said routes were delivered by the Postmaster General to 
your petitioner, and continued to be so delivered for the full period 
of four years to the first day of July, 1880, and your petitioner has 

duly transported and delivered the same to the agents of the said 
Postmaster General during all the period for which claim is here 
made. 

XI. That the said Postmaster General caused the mails upon 
said route to be weighed according to law, and on or about the 12th 
day of October, 1876, made the { following order: 

“No. 5468. “Oct ober 12, 1876. Authorize the auditor of the 
Treasury for the Post Office Department to pay the Jacksonville, 
Pensacola and Mobile R. R. Company, quarterly, for carrying the 

mails between Jacksonville and Chattahoochee river on the 
4 main line and from Tallahassee to St. Marks on the branch 

from July 1, 1876, to June 30, 1880, at the rate of $12,692.77 
per annum (being $57.60 per mile per annum for 213.52 miles, 
aud $18.00 per mile per annum for 21.89 miles), unless other- 
wise ordered, subject to fines and deductions, under sections 1 and 
13 of the act of July 12, 1876. Service 13 times per week to Talla- 
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hassee, 165 miles, seven thence to Quincy, 24 miles, and six the 
residue of main line, 20 miles, equivalent to 113 trips, and three 
round trips per week on branch.” 

XII. That by the orders of the said Postmaster General the said 
route was from October 1, 1877, reduced so as to extend from Lake 
City to Chattahoochee river, and by further order of said Postmaster 
General was reduced to extend from Lake City to Chattahoochee 
from July 7, 1878. 

XIII. That your petitioner is lawfully entitled to receive the full 
sum of $07,243.50 for the service performed as aforesaid, but the 
Postmaster General has withbeld therefrom the sum of $16,948.36, 


-and refused to pa'y the same to your petitioner, claiming that he is 


entitled to deduct from the sums payab le, according to the rates pre- 
vailing by law on the first day of July , 1876, 28 yr centum of the 
amount théreof, under the provisions of the act of July 12, 1876, 
making appropriations, among other things, for the service of the 
Post Office Department; also a further sum equal to five per cent. 
of the amount allowed by the act of July 12, 1876, under the provis- 
ions of the act of June 17,1878. Your petitioner alleges that, al- 
sete it is of the class of land-grant roads as designated by the act 
July 12, 1876, vet it avers that by reason of the premises the 
U iaibed States became bound to pay to your petitioner as compensa- 
tion for transporting the mails as aforesaid the sums called for by 
the rates prevailing on the first day of July, 1876, and that such 
obligations excluded the adjustment of your petitioner’s compensa- 
tion from the operation of the said acts of 1876 and _ 1878. 
XIV. Your petitioner further avers that under the orders of the 
suid Postmaster Sonus your petitioner carried the mails di- 
rected to the various post offices intermediate the termini of 
5 sald route and contiguous to the various stations upon said 
3 lines of railroad to such respective post offices, such post 
offices being distant from the said line of railroad by various amounts 


not exceeding eighty rods each, and for that purpose was compelled 


to employ, and did employ, and pay messengers for the carriage 
thereof, and your petitioner is advised that said service was no part 
of the duty prescribed or imposed by law for railroad carriers of the 
mail, and was not compensated by the amounts allowed by law for 
the carriage of the mails by railroad, and was reasonably worth the 
sum of $2,000 for the period of four years aforesaid, but the said 
Postmaster General has refused to make any compensation to your 
petitioner for such service, and there is reasonably due and owing to 


your petitioner therefor the sum of $2,000. 


XV. Your petitioner further shows that in accordance with the 
practice of the Post Office Department, as hereinbefore stated, the 
Postmaster General arranged with your petitioner to transport the 
mails on route No. 16002, aforesaid, from July 1, 1880, to June 30, 
1884, at the rate of compe nsation prevailing by law on said first day 
of July, 1880; and your petitioner actually carried the mails of the 
United States on said route, under said arrangement, for the full 
period of two years from said first day of July, 1880, at the rates 
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last aforesaid, and there was due therefor from the United States to 
vour petitioner the full sum of $20,500.58. 

XVI. Your petitioner further alleges that the said Postmaster 
General has unlawfully deducted and withheld from your petitioner, 
out of the moneys due to your petitioner, as last aforesaid, the sum 
of $48.72, and has hitherto neglected and refused to pay the same 
to your petitioner. That said Postmaster General alleges as the 
reason for deducting the same that the mails carried from their 
points of departure on certain days during the last-mentioned 
period of two years,and which, according to the schedule times fixed 
by the Postmaster General, should have arrived at their destination 

on certain days, did not arrive at said plates of destination 
6 on the days named for the purpose of said schedules, but 

after the expiration of the days on which they were due by 
schedule times. Your petitioner admits that delays’ existed as 
represented as aforesaid by the Postmaster General in the trans- 
portation of the mails aforesaid, but avers that for each of said trips 
on which delays occured the mails delivered to your petitioner were 
carried to their proper destination as directed under the authority 
of the Postmaster General. That your petitioner for each trip as 
aforesaid did use due diligence to transport the mails within the 
times prescribed by said schedules, but that the delays that occurred 
as aforesaid were-occasioned by unavoidable obstructions caused by 
storms and other circumstances beyond the control of your peti- 
tioner, and that every mail was carried to its proper destination as 
soon as such obstructions could by diligence be overcome. 

XVII. Your petitioner avers that although delays occured as 
aforesaid in the delivery of the mails for certain trips as afore- 
said, yet no trip called for by the orders of the said Postmaster Gen- 
eral was left unperformed, but each of said trips was performed in 
manner and form as required by law. 

XVIII. Your petitioner further avers that under the orders of the 
said Postmaster General it carried the mails directed to the various 
intermediate post offices contiguous to the various stations on said 
line of railroad, during the period of two years last aforesaid, to such 
respective post offices, such post offices being distant from the said 
line of railroad by various amounts not exceeding 80 rods, and for 
that purpose was compelled to employ, and did employ, and pay 
messengers for the carriage thereof; and your petitioner is advised 
that said service was no part of the duty prescribed or imposed by 
law for railroad carriers, and was not compensated by the amounts 
allowed by law for the carriage of the mails by railroad, and was 
reasonably worth the sum of $800.00 for the period of two years 
last aforesaid, but the said Postmaster General has refused to make 

any compensation to your petitioner for such service, and 
7 there is reasonably due and owing to your petitioner there- 
for the sum of $800.00. 

XIX. That your petitioner, the Jacksonville, Pensacola and Mobile 
Railroad Company, has, at the making of the said contract, and at 
all times since the making thereof, borne true allegiance to the 
Government of the United States, and has not in any way volun- 
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tarily aided, abetted, or given encouragement to rebellion against the 
said Government; and this petitioner believes this petition to be 
true. | 
Your petitioner therefore prays judgment for the sum of nineteen 
thousand seven hundred and ninety-seven dollars and eight cents 
($19,797.08). 

SAMUEL M. LAKE, 

Attorney for Claimant. 

City oF WASHINGTON, \ 


District of Columbia, {°° 


Samuel M. Lake, attorney for the Jacksonville, Pensacola and 
Mobile Railroad Company, the petitioner named in the foregoing pe- 
tition, being duly sworn, on his oath states that no assignment nor 
transfer of the said claim, nor any part thereof, nor any interest 
therein, has been made; that the petitioner is justly entitled to the 
amounts therein claimed from the United States, atter allowing all 
just credits and offsets, and that he believes the facts stated in the 
said petition to be true. | ) 

SAMUEL M. LAKE. 


Sworn and subscribed before me this twenty-fourth day of March, 
A. D. 1885. 
H. B. ZEVELY, 
Notary Public. 


8 [1.—Traverse. Fuled April 9, 1855. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment that 
the petition be dismissed. 

And as to so much of the said petition as avers that the said claim- 
ant has at all times borne true faith and allegiance to the Govern- 
ment of the United States and has notin any way voluntarily aided, 
abetted, or given encouragement to rebellion against the said Gov- 
ernment the Attorney General, in pursuance of the statute in such 
case provided, denies the said allegations and asks judgment accord- 
ingly. 

THOMAS SIMONS, 
Asst Att’y General. 


9 lII1.—Findings of Fact and Conclusions of Law. Filed Febru- 
uary 15, 1886. 


This ease having been heard before the Court of Claims, the court, 
upon the evidence, finds the facts to be as follows : 


I. 


The claimant is a railroad company duly incorporated by the 
State of Florida. Its road was constructed, in whole or in part, by 
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a land grant made by Congress on the condition that the mails 
should be transported: over said road at such price as Congress 
should by law direct. (Act of May 17, 1856, ch. 51, sec. 5-11, Stat. 
Pe LD.) 

IT. 


From July 1, 1871, to June 30, 1875, the claimant carried the 
mails of the United States on the route named in the petition under 
the following contract : 


No. 6402. $15,408.75 per annum. 


This article of contract, made the 18th day of August, in the year 
one thousand eight hundred and seventy-one, between the United 
States of America (acting in this behalf by their Postmaster General) 
and the Jacksonville, Pensacola, and Mobile Railroad Company, by 
James Anderson, its gen’l superintendent, and F. H. Flagg and F. 
43. Papy, as sureties, witnesseth : 

That whereas the said railroad company has been accepted, ac- 
cording to law, as contractor for transporting the mail on route No. 
6402, from Jacksonville, Fla., by Baldwin, Landerson, Olustee, Lake 
City, Wellborn, Houston, Live Oak, Columbus, Madison, Sandy Ford, 
Williamsburgh, Monticello, Ancilla, Bailey’s Mills, Tallahassee, and 
Midway, to Quincy and back, six times a week, with a branch from 
Tallahassee to St. Mark’s and back three times a week, at fifteen 
thousand four hundred and eight and 3%, dollars per vear, for and 
during the term beginning July first, eighteen hundred and sey- 
enty-one, and ending June thirty, eighteen hundred and seventy- 
five, being at the rate of $75 per mile’ on main route and $30 on 
St. Mark’s branch: 

Now, therefore, the said Jacksonville, Pensacola, and Mobile Rail- 
road Company, as contractor, and the said F. H. Flagg and F. P. 
Papy, as sureties, do jointly and severally undertake, covenant, and 
— with the United States and do bind themselves— 

t. That the mail Gneluding British, Canada, and other foreign 
mails) shall be conveyed in a secure and safe manner, free from wet 
or other injury, in a separate and convenient car, or apartment of a 
car, suitably fittted up, furnished, warmed, and lighted, under di- 
rection of the Post Office Department and to the satisfaction of the 
Postmaster General, or of his authorized special agent, at the 
expense of the contractor, for the assorting and safe- keeping of the 
mails, and for the exclusive use of the “Department and its mail 
agent, if the Derartment shall employ such agent, and such agent is 
to be conveyed free of charge. When there is no agent of the De- 
partment the railroad company shall designate a suitable person 
upon each train, to be sworn, to receive and take charge of the mails 
and of way bills accompanying and describing them, ‘and duly de- 
liver the same; and the mail sh: 1] be taken from and delivered into 
the post offices at the ends of the route, and also from and into the 
intermediate offices, provided the latter are not over one-quarter of 
a mile from a depot or station. 


: ; ; 
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10 2d. Thatifthecompany shall runa regular train of passenger 


cars more frequently than is required by the contract to carry the 
mail, the same increased frequency shall be given to the mail, and 
without increase of compensation,-and the like as to the increased 
speed of the mail trains, if desired by the Postmaster General. 
3d. That the company shall convey, free of charge, all mail bags 
and post-office blanks, and also all accredited special agents of the 
Department, on exhibition of their credentials. 
= 4th. That the company shall not, by itself nor by its agents, 
transmit nor be concerned in transmitting commercial intelligence 
more rapidly than by mail, nor carry out of the mail any letters 
not inclosed in postage- -stamped envelopes, as per act of Congress 
approved August 31, 1852, except such as may have relation solely 
to some article at the same time conveyed (act March 3, 1845). 

5th. That in every case of failure to perform the trip (unless it is 
shown that the same was not caused by misconduct, neglect, or want 
of proper skill) there may be a forfeiture of pay for the trip; and a 
failure to arrive at the end of the route, so as to lose the connection 
with a depending mail, shall be considered as equal to a whole trip 
lost, unless the detention or delay be the result of unavoidable 
causes. | 

6th. That the company shall be subject to fine for failure to take 
or deliver a-‘mail, or any part of a mail; for suffering the mail to 
be wet or otherwise injured, or lost, or destroyed, unless it shall 
appear that such failure, or other incident as aforesaid, was not 
caused by misconduct, neglect, or want of proper skill on the part 
of the company or its officers. 

7th. That the company shall be answerable for the adequacy of 
the means of transportation ; for the faithfulness, ability, and dil, 
gence of its agents, and for the : safety, due receipt, and delivery, as 
aforesaid, of the mail. 

Sth. That the Postmaster General may dispense with the service 
entirely, if required by the public interest, he allowing one month’s 
extra pay upon the amount deducted, or he may aunul the contract 
without making such allowance, for repeated failures of the con- 
tractors to perform any of the stipulations of the contract, for vio- 
lating the post-office law, or disobeying the instructions of the De- 
partment. 

9th. The said United States covenant with the said company to 
pay, as aforesaid, at the ‘rate aforementioned, quarterly, in the 
months of November, February, May, and August, or in the pre- 
me ceding months, at the option of the Department: 

Provided always, that this contract shall, in all its parts, be sub- 
ject to the terms and requisitions of an act ‘of Congress passed the 
twenty-first day of April, in the year one thousand eight hundred 
and eight, entitled “An act concerning public contracts.” 

In witness whereof the said Postmaster General has caused the 
seal of the Post Office Department to be hereto affixed, and has 
attested the same by his signature, and the said railroad company, 
by its general superintendent and their sureties, have hereunto set 
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their hands-and seals the day and year set opposite their names 
respectively. 


(Duly signed, sealed, and delivered.) 


a. 


No further formal written contract was made between the parties. 
The claimant continued to carry the mails over its road during the 
time mentioned in the petition to July 1, 1880, and was regularly 
paid, without protest or objection, as far as apppears in accordance 
with the orders, circulars, and notices hereinafter set out, and the 
regulations of the Post Office Department, unless it is entitled to 
recover additional compensation upon the facts set out in findings 


[X and a: 
iY. 


The Postmaster General issued the following orders at their re- 
spective dates, of which the claimant had due notice : | 


Oct. 21, 1875. 


Reeognize service of the Jacksonville, Pensacola and Mobile R. R. 
Co. in carrying the mails between Jacksonville and Chattahoochee 
river, with branch from Tallahassee to Saint Mark’s, for the quarter 
ended September 30, 1875, at the rate of $20,070.00 per annum 
(being $90 per mile per annum on main line and $30 per mile on 
branch), and refer to auditor to pay, subject to fines and deductions 
and to readjustment on returns to be furnished for Novy., 1875, and 
January, 1876, with the understanding that no payment is to be 
made for service performed subsequently to Sept. 30, 1875, until 
such returns are at hand. 


11 Marcu 21, 1876. 


Recall order of October 21, 1875, No. 7214, and authorize 
the auditor of the Treasury for the Post Office Department to pay 
the Jacksonville, Pensacola and Mobile Railroad Company, quar- 
terly, for carrying the mail between Jacksonville and Chattahoochee 
river, from July 1, 1875, to June 30, 1876, at the rate of $17,519.40 
per annum (being $80 per mile per annum for 213.52 miles and $20 
per inile for 21.89 miles on branch), unless otherwise ordered, sub- 
ject to fines and deductions. 


a 


In the spring of 1876 the Postmaster General, for the purposes 
mentioned in Revised Statutes, section 4002, sent to claimant for the 
route named in the petition a railroad distance circular and a rail- 
road weight circular, in the usual form, and the information therein 
requested was duly furnished as follows: 


“a => 


2 pe 
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Railroad Distance Circular. 


U.S. Post Orrick DEPARTMENT, CoNTRACT OFFICE, 
WASHINGTON, March 8, 1876. 

Sir: To obtain accurate information for the use of this Depart- 
ment with regard to length and location of the Jacksonville, Pensa- 
cola and Mobile railroad the Postmaster General requests that you 
will have inserted in the annexed tabular form the following items, 
viz: In column 1, the distance from station to station; 1n column 2, 
a list of all the stations in the order in which they follow each other; 
in column 3, opposite each station, the official name of the post office 
at or near such station, and, in column 4, opposite each post office, 
the distance, if any, between the post office and the station. State 
fractions of a mile by decimals, either tenths or hundredths. Be 
pleased to have the statement verified by the engineer of the road, 
or other competent officer, and returned to this office. 3 

Very respectfully, &e., JAS. N. TYNER, 


Second Assistant Postmaster General. . 


To R. W. Walker, Esq., ree’r and gen. sup’t Jacksonville, Pensa- 
cola and Mobile R. R., Tallahassee, Fla. 


—2—867 
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No. 16002, from Jacksonville to Chattahooche River, with branch, 


(4) Dis- 
tance from 
station to 
post office. 
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3 Railroad Weight Circular. 


U.S. Post OrricE DEPARTMENT, 
OrFrICE OF SECOND AssIsTANt P. M. GENERAL, 
W ASHINGTON, —, 187-. 


Sir: By act of Congress, approved March 3, 1873, the Postmaster 
General is “authorized and directed to readjust the compensation 
hereafter to be paid for the transportation of mails on railroad routes 
upon the conditions and at the rates hereinafter memtioned, to wit: 
That the mails shall be conveyed with due frequency and speed ; 
that sufficrent and suitable room, fixtures, and furniture, in a car or 
apartment, properly lighted and warmed, shall be provided for 
route agents to accompany and distribute the mails, and that the 
pay per mile perannum shall not exceed the following rates, namely: 
On routes carrying their whole length an average weight of mails 
per day of two hundred pounds, fifty dollars; five hundred pounds, 
seventy-five dollars; one thousand pounds, one hundred dollars; 
one thousand five hundred pounds, one hundred and twenty-five 
dollars; two thousand pounds, one hundred and fifty dollars; three 
thousand five hundred pounds, one hundred and seventy-five dol- 
lars; five thousand pounds, two hundred dollars, and twenty-five 
dollars for every additional two thousand pounds, the average 
weight to be-ascertained in every case by the actual weighing of the 
mails for such a number of successive working days, not less than 
thirty, at such times after June thirtieth, eighteen, hundred and 
seventy-three, and not less frequently than once in every four years, 
and the result to be stated and verified in such form and manner 
as the Postmaster General may direct.” By the same act, also, it is 
provided “that additional pay may be allowed for every line com- 
prising a daily trip each way of railway post-office cars at a rate not 
exceeding twenty-five dollars per mile per annum for cars forty feet 
in length, and thirty dollars per mile per annum for forty-five feet 
‘vars, and forty dollars per mile per annum for fifty-feet cars, and 
fifty dollars per mile per annum for fifty-five or sixty feet cars: And 
provided also, That the length of cars required for such post office 
railway car service shall be determined by the Post Office Depart- 
ment,and all sueh ears shall be properly fitted up, furnished, warmed, 
and. lighted for the accommodation of clerks to accompany and dis- 
tribute the mals.” | 

To obtain an accurate and reliable statement of the amount of 
mail matter conveyed it will be necessary for you to employ some 
competent person or persons, duly sworn, to make correct returns, 
under the supervision of an agent or agents of the Post Office De- 
partment, to weigh all the through mails and way mails which may 
be conveyed, outward and inward, to and from each station on your 
road—route No. 16002, betwee1 Jacksonville, Fla.,and Chattahoochee, 
la.—for thirty consecutive working days, commencing on the Ist of 
Jan’y, 1876. | 

The result you will please state in the annexed tabular form, 

placing in column 1 the distance from station to station; in 
14 column 2a list of the stations, commencing with the first above 
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named—the initial point—proceeding in the order in which 
the stations follow each other from that point, and ending with the 
last above named—the terminus; in column 38, under the head 
‘Received,’ the weight of the mails conveyed to each st tation by 
edees bound outward: in column 4, under the head “ Sent,” the 
weight of the mails conveyed from each station by trains bound out- 
ward - in column 5, under the head “ Received,” the weight of the 
mails conveyed to each station by trains bound inward; and in 
column 6, under the head “Sent,” the weight of the mails conveyed 
from each station by trains bound inward. Trains bound outward 
are those running from the initial point toward the terminus; trains 
bound inward are those running from the terminus toward the 
initial point. Opposite the first station in the lst there will be no 
weight entered in column 3, as there can be no mail conveyed to 
that station by trains bound outward; opposite the last station in 
the list there will be no weight entered in column 4, as there can be 
no mail conveyed from that station by trains bound outward. Oppo- 
site the last station in the lst there will be no weight entered in 
sskccansi 5, as there can be no mail conveyed to that station by trains 
bound inward; and opposite the first station in the list there will be 
no ws o}it entered in column 6, as there Can be lo mail conveyed 

that station by trains bound inward. The footings of columns 
3 and 4 will balance each other, as they will each show the whole 
amount of mails conveyed over the route by trains bound outward ; 
and the footings of columus 5 and 6 will balance each other, as they 
will each show. the whole amount of mails conveyed over the route 
by trains bound inward. ; 

A convenient arrangement will be to place a correct scale on each 
car conveying mails; weigh all through and way mail matter as it 
comes on the ear at station, and credit the station with the amount 
under the head “Sent,” outward or inward, as the case may be; 
weigh all through and way mail matter again as : : put off the car 


fv = 
Prony 


at each station ch: irging the station with the amount under the head | 


‘ Received,” outward or inward, as the case may we Mail matter 
COM Ine on the route from ano ther route should be credited to the 
station at which it comes on, under the head “Sent,” outward or in- 
ward, as the case may be; and mail matter passing off the route to 
another route should be charged to the station at which it passes off, 
under the head “ Received,” outward or inward, as the case may be. 
The statement will thus be in the nature of an account kept by the 
railroad with the stations, in which account the stations will be 
debited with the amount of mails “ Received ” off the railroad, and 
eredited with the amount of mails “Sent” on the railroad. Memo- 
randa of the daily weights should be kept, and the final results only 
stated in this printed form. 

Careful attention to all the directions above given will save the 
Department and the company much trouble. 

Very respectfully, your obedient servant, 
JAS. N. TYNER, 
Second Assistant Postmaster General. 


To May. R. Walker, receiver, Tallahassee, Fla. 
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15 Weight of all the Mails Conveyed, Outward and Inward, to and 


from each Station on Route No. 16002, between Jacksonville 
and Chattahoochee, for Thirty Consecutive Working Days, Commenc- 
ing on the 1st of January, 1876. 


| | Outward. | Inward. 
\) Dis- (2) Stations. Peasy, Oe Dkeee MaBe US Pee tre 
aLnces. (3) | (5) 
Received. | (4) et | Receivea. | (6) Sent 
| 
7 | | | : 
Miles. Pounds. Pounds, | Pounds. Pounds. 
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io | BAW |... 2...) 2.130 | 2,822 | 6,922 1,13¢ 
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9 | Sunderson.. .. ~~. 210 || 251 035 230 
10 | tae eet 995 | 210 213 169 
i? | Gake Cite... :.. x..cc 539 | 499 | 986 $12 
12 | Welbourne_____-__- ore | 243 317 237 
Bist IE, oo Sod catbaets oc saen 197 | 19O | 228 | L8O 
G.7. 2508 Ger 11,651 | 5.382 | 9 466 99 O49 
Ee} Sept W UENO nce os 305 | 226. | Zl 4) 
Oy FROIN cites: kk) 825 | 255 | 272 363 
14 | Goodman’s_ -_-- -_-- 264 | L9G | 108 213 
2 FBC ies nes 227 | L99 | 191 201 
oe ee on on 956 O05 | 407 561 
D-) AMOTE @ Ws scien 116 0S | O18 250 
18 | Tallahassee _. -.—. —_] S24] $44) ZS 2,418 
£2) PRIA WAS | occu ae : 220 180 180 72 
BBs Cie on cacakc utes sOl | 259 | 280 386 
9 | Glen Julia. ....—. LO5 85 8] SO 
11 | Chattahoochee — ..-- BGGME : Occpcensde' Bdkbe sia eileen dicate alias 385 
| reper ee! Shae 24,367 24,367 38,024 | 38,024 


The three postal apartments provided for railway clerks or route 
agents to accompany and distribute the mails between Chattahoo- 
chee and Live Oak are of the following dimensions: 10 feet long 
and 9 feet wide, situated in the center of the car, with a baggage 
room and express room in either end. The fixtures comprise the 
necessary boxes for assorting the mails, with wide counters with 
drawers, and the necessary hooks for mail bags, chairs, scales, lamps, 
WC. 

The three cars used in transporting the mails between Live Oak 
and Jacksonvilie are 16 feet long and 8 feet wide, fitted up with the 
necessary boxes for assorting the mails, with counter, drawers, chairs, 
scales, We. 

The mails are carried over the entire length of road between 
Chattahoochee and Jacksonville daily each way with the exception 
of Sunday. | 

On Sunday the mails are carried only between Quincey and Jack- 
sonville, both ways. 

The mails are accompanied each way on all trains by railway 
postal clerks or route agents. 

In addition to the above there is carried both ways each day in 
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the week, except Sunday, on trains No-.1 and 2, a through mail be- 
tween Jacksonville and Tallahassee, taking on and putting of at 
Live Oak the through mails to and from Savannah. 
The average rate of speed the mails are carried over the Jackson- 
ville, Pensacola and Mobile R. R. is 18 miles per hour. 
[ certify under oath that the foregoing statements of the weight 
of mails conveyed and other particulars respecting the mail service 
performed on route No. 16002 are correct and true to the best 
16 of my knowledge and belief, and that the daily weights were 
taken and the retnrns thereof made by competent persons 
y sworn to make correct returns. 


dul 


JAS. L. TAYLOR, 
Ass't Gen. Sup’t, Ke. 


Sworn and subseribed before me, Geo. Lewis, notary public in and 
for Leon county, State of Florida, this seventeenth day of February, 
LS76. 

[ SEAL. ] GEO. LEWIS, 
Notary Public in and for Leon Co., la. 
VI. 

On the 12th day of October, 1876, in accordance with the section 
and information as to distance and weight mentioned in the next 
preceding finding and the act of July 12, 1876, chapter 179, the Post- 
master General readjusted the compensation to be paid claimant for 
carrying the mail over this route, and transmitted to the Sixth Aud- 
itor an order therefor in the following form: 

Oct. 12, 1876. 

Authorize the auditor of the Treasury fer the Post Office Depart- 
ment to pay the Jacksonville, Pensacola and Mobile R. R. Co., quar- 
terly, for carrying the mails between Jacksonville and Chattahoochee 
river, on the main line, and from Tallahassee to St. Mark’s, dn the 
branch, from July 1, 1876, to June 30, 1880, at the rate of $12,692.77 
per annum, being $57.60 per mile per annum for 213.52 miles and 
$18.00. per mile per annum for 21.59 miles, unless otherwise ordered, 


subject to fines and deductions under sections 1 und 13 of the act of 


July 12,1876; service thirteen times to Tallahassee, 165 miles, seven 
thence to Quincey, 24 miles, and six the residue of main line, 20 miles, 
equivalent to 113 trips and three round trips per week on branch. 
On the same day the Postmaster General also sent claimant a cir- 
cular notice of adjustment of pay for the route in the following form: 


Circula r. 


Reduction of pay for mail service on land-grant railroads under act 
of Congress of July 12, 1876. 


Post Orrice DEPARTMENT, 
OFFICE OF THE SECOND Ass’? PostTMASTER GENERAL, 
W asHinatTon, D. C., October 12, 1876. 
Sir: The act of Congress entitled “An act making appropriations 


- 
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for the service of the Post Office Department for the fiscal year end- 
ing June thirtieth, eighteen hundred and seventy-seven, and for 
other purposes,” approved July 12, 1876, section 1, contains the fol- 
lowing proviso, namely: 


“Provided, That the Postmaster General be, and he is hereby, au- 
thorized and directed to readjust the compensation to be paid from 
and after the first day of July, eighteen hundred and seventy-six, 
for transportation of mails on railroad routes by reducing the com- 
pensation to all railroad companies for the transportion of mails ten 
per centum per annum from the rates fixed and allowed by the first 
section of an act entitled ‘An act making appropriations for the 
service of the Post Office Department for the fiseal year ending June 
thirtieth, eighteen hundred and seventy-four, and for other purposes,’ 
approved March: third, eighteen hundred and seventy-three, for the 
transportation of mails on the basis of the average weight.’ 


The same also contains the following section : 


“Sec. 13. That railroad companies whose railroad was constructed, 
in whole or in part, by a land grant made by Congress on the con- 
dition that the mails should be transported over their road at such 
price as Congress should by law direct shall receive only eighty per 
centum of the compensation authorized by this act.’ 


17 Consequently, for mail service performed. on and _ after 

July 1, 1876, on your road, route 16002, between Jackson- 
ville and C hatt: cia he river, and branch from Tallahassee to St. 
Mark’s, the compensation will be reduced from $17,519.40 per an- 
num (the amount warranted by the latest returns under the act of 
March 38, 1873) to $12,692.77 per annum, the reduction amounting 
to $4,826.63 per annum, of which the sum of $1,751.94 is due to the 
proviso in the first section and the sum of $3,074.70 to the thirteenth 
section of the act of July 12, 1876, above quoted. 

Very respectfully , your obedient servant, 

| J. L. FRENCH, 
Acting 2d Asst P. M. General. 


To Mr. James Anderson, gen’! sup’t, &c., Tallahassee, Fla. 


This service was curtailed by the following order: 
FEB y 25, 1878 

Irom October ist, 1877, restate route so as to omit Jacksonville, 
saldwin, Darbyville, Sanderson, and Olustee (transferred to Florida 
Central R. R.), and begin at Lake City, and state distance at 154.23 
miles on main line and 21.89 miles on branch, and authorize pay- 
ment for service from Oct. Ist, 1877, to June 30, 1880, at the rate of 
$9,277.66 per annum, being $57.60 per mile per annum on main 
line (land grant) and $18.00 per mile per annum on branch from 
Tallahassee to Saint Mark’s, unless otherwise ordered, subject to 
fines and deductions. 


BRADY. 
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The Postmaster General on the 23d day of July, 1878, readjusted 
the compensation to be paid to the claimant for the transportation 
of the mails on said routes { rom | Pigs 1, 1878, in accordance with 
the act of June 17, 1875, chapter 25! 9 (1 Supplement Rev. Stat., 359), 
by the following order: 

: Juty 23, 1878. 

Authorize the auditor to decrease the pay of the Jacksonville, 
Pensacola and Mobile Railroad Company for carrying the mails be- 
tween Lake City and Chattahoochee and branch, Tallahassee to 
Saint Mark’s from July 1, 1878, to June 30, 1880, at the rate of 
$463.88 per annum, leaving the pay from that date $8,813.78 per 
annum ($54.72 154.25 miles, and $17.10 21.89 miles), being a re- 
duction of 5 per centum from the rates fixed for weight of m: ails in 
accordance with the act of June 17, 1878, and amend order of June 
29, 1878 (4821), so as to make the deduction $82.08 instead of $86.40, 
as therein stated. 


BRADY. 


On the same day he notified claimant of the readjustment by the 
following letter: 


Cireular. 


Readjustment of pay for mail service on railroad routes under act 
of Congress of June 17, 1878. 


Post Orrick DEPARTMENT, 

OFrFICE OF THE SECOND ASSISTANT POSTMASTER GENERAL, 

W asHinaron, D.C. July 23d, 1878. 
Simm: The act of Congress making appropriations for the service 
of the p ost Office Department for the fiscal year ending June 30th, 
1879, and for other purposes, approved June 17, 1878, contains the 
following proviso, namely: 

‘That the Postmaster General be, and he is hereby, authorized 
and directed to readjust the compensation to be paid from and after 
the first day of July, 1878, for transportation of mails on railroad 
routes by reducing the compensation to all railroad companies for 
the transportation of mails five per centum per annum from the 
rates for the transportation of mails on the bases of the average 
weight fixed and allowed by the first section of an act entitled, ‘An 
act vem: appropriations for the service of the Post Office Depart- 
ment for the fiscal year ending June 30th, 1877, and for other pur- 
poses,’ approved July 12th, 1876.” 


Therefore, please take notice that the auditor of the Treasury for 
this Department has been directed to decrease the pay of your 
company for the conveyance of the mails on route 16002, be- 

tween gor City and Chattahoochee, from July 1, 1878, to 
18 June 30, 1880, $463.88 per annum, leaving the pay from the 
first- saad date $8 813.78 per annum, being a reduction of 
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five per centum from the rates fixed for weight of mails, in accord- 
ance with the provision of the act of June 17, 1878, above quoted. 
Very respectfully, your obedient servant, 
THOS. J. BRADY, 


Second Assistant Postmaster General. 


To C. H. Allen, Esq., gen. man. Jacksonville, Pensacola and 
Mobile R. R., Tallahassee, Fla. 


The service was again curtailed by the following order: H 


Curtail service on main line to end at Chattahoochee from July 
7th, 1878, decreasing distance 14 miles, and deduct $86.40 from an- 
nual pay of railroad company, being pro rata. 


FRENCH. 
VIII. 


The following correspondence tovk place in relation to this read- 
justment : 

JACKSONVILLE, PENSACOLA AND Mopite R. R., 
TREASURER’S OFFICE, TALLAHASSEE, FLA., May 26, 1879. 
Hon. 3d Ass’t P. M. Gen’l, Washington, D. C. 

D’r Str: Please send me copy of the last contract between the 
P. O. Department and this road, and extracts of such laws as relate 
to the compensation of R. R’s for carrying the mail, 

And oblige, y’rs truly, 


5 
i 
‘ 
: 


GEO. LEWIS, 7’. 


JACKSONVILLE, PENSACOLA AND MopsiLe R. R.., 
TREASURER’S OFFICE, TALLAHASSEE, F'LA., May 26, 1879. 


Oe Naps ERE Se Ay SBE TET ae 


Postmaster General, Washington, D. C. 

DrarR Sir: Please send me, at your earliest convenience, a copy 
of the order dated July 25, 1878, reducing the pay allowed this road 
$20.52 per quarter, from July 7 to Sept. 50, 78, and as per ac’t of 
the auditor of the P. O. Dep’t from the last-named date to this. 

This rd has no knowledge of any reason why such deduction 
should be made from the am’t—$5,815.75 per annum—on $2,205.44 
pr q’r, as fixed by y’r circular of July 25. 

I inclose acec’t, wh please return. 

Y’rs, GEO. LEWIS, Treas. 


Post OFFICE DEPARTMENT, 
OrricE OF THE SECOND ASSISTANT POSTMASTER GENERAL, 
: W asHInaTon, D. C., June 2, 1879. 

Sir: Your favors of the 26th instant have been duly received. 

In reply, I beg leave to say that the pay of the Jacksonville, Pen- 
sacola and Mobile Railroad Company, route 16002, between Lake 
Citv and Chattahoochee river, and on branch from Tallahassee to 
Saint Mark’s, on the 30th of June, 1878, was at the rate of $9,277.66 
perannum. This was reduced oO per cent. by act of June 17, 1878, 
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leaving the pay from July 1, 1878, at the rate of $5,815.78 per 
annum. 

On the 7th July, 1878, the main route was curtailed to end at 
Chattahoochee, decreasing distance 1} miles, and pay $82.08 per an- 
num pro rata, leaving the pay from July 7, 1878, at the rate of 
$5,751,70 per annum. 

There is no formal contract between your company and this De- 
partment for the performance of mail service on your road, the serv- 
ice being rendered by the company, and accepted and paid for by 
the Department under the provisions of law governing the trans- 
portation of mails by railroad, of which a transcript is inclosed in 
another envelope. The account is returned in compliance with 
your request. 

Very respectfully, &c., 
THOS J. BRADY, 
Second Asst. P. M. Gen’l. 


Geo. Lewis, Esq., treasurer Jacksonville, Pensacola and Mobile 
R. R. Co., Tallahassee, Fla. 


19 TX. 


In carrying the mails from July 1, 1876, to July 1, 1882, the claim- 
ant delivered and received the mails to and from dll post offices 
within eighty rods of the line of the road (of which there were sev- 
eral), as required by the rules of the Department, and as it had 
previously done, for which it was paid nothing in addition to the 
prices hereinbefore set out. 

X. 

Between July 1, 1880, and July 1,1882, the sum of $48.72 was de- 
ducted by the Postmaster General, in accordance with the uniform 
practice for along series of years, from the compensation fixed by law 
and the order of the Department for non-delivery of mails on several 
occasions upon the days required by schedule time, although they 
were subsequently delivered. 


XI. 
Regulations and Practice of the Post Office Department. 


It has been the usage of the Department ever since the establish- 
ment of the railway mail service to require railroad companies 
carrying the mgils to deliver them into intermediate offices within 
eighty rods distance from the stations, and since 1854 in has been 
the practice in the advertisements for. proposals to give notice that 
“On all railroad and steamboat routes the contractors will be re- 
quired to deliver the mails into the post offices at the end of the routes, 
and into all the intermediate post offices not more than eighty rods 
from the landing of railroads.” In the authorized edition of Postal 
Laws and Regulations, printed in 1873, is the following : 


Sec. 349. In connection with railroad and steamboat routes, mail 
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messengers are appointed to carry the mails to and from post offices 
when such offices are more than eighty rods from the steamboat 
landing or railroad station. * * * 

Railroad and steamboat contractors are to have the service per- 
formed at all offices within a quarter of a mile of their depots, stations, 
or landings, as well as at the terminal offices of their routes. 


In the authorized edition of the regulations printed in 1879 the 
same provision appears, as follows: 


Sec. 639. When railroad companies must deliver mails to post 
office.—Railroad companies are required to take the mails from and 


deliver them into the terminal post offices, and to all intermediate. 


post offices located not over eighty rods from the line of road, and 
the distances from the terminal depots to the post offices where rail- 
road companies deliver the mails are paid for by the Department as 
a part of the length of the route. 


The following regulation relates only to railroad mail service: 


Sec. —. The rates of compensation are computed upon the aver-. 


age welght of mails per day carried the whole length of the route ; 
but the rates fixed by law require not only a certain weight of mails, 
but also that the mails shall be carried with due frequency and 
speed, and that suitable room, fixtures, and furniture shall be pro- 
vided in a car or apartment of car, properly highted and warmed, for 
route agents to accompany and distribute the mails as accessories to 
the weight of mails in order to entitle a company to the maximum 
rates of pay. The specific requirements of the service, with regard 
so these items, will be made known through the general superin- 
tendent of the railway mail service. The requirement as to due 
frequency and the size of the mail car or apartment are at all times 
to be determined by the Department. 


20 The following relates to the whole mail service, and is not 
applicable to the railway service alone: 


Sec. 255 (Regulations of 1875). The United States 1s divided into 
four contract sections. <A letting for one of these sections oecurs 
every year, and contracts are made at such lettings for four consecu- 
tive years, commencing on the first day of July. The sections and 
their current contract terms are: 

Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
Connecticut, and New York; current term to end June 30th, 1877. 

New Jersey, Pennsylvania, Delaware, Maryland, District of Co- 
lumbia, and Ohio; current term to end June 50, 1876. 

Virginia, West Virginia, North Carolina, South Carolina, 
Georgia, Florida, Alabama, Mississippi, Arkansas, Louisiana, and 
Texas; current term to end June 380, 1875. 

4. Michigan, Indiana, Illinois, Wisconsin, Iowa, Missouri, Ken- 
tucky, Tennessee, California, Minnesota, Oregon, New Mexico, Utah, 
Washington, Nebraska, Kansas, Arizona, Colorado, Idaho, Montana, 
Dakota, and Wyoming; current term to end June 50, 1874. 
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Afterwards, before July, 1875, the divisions were changed and 
made as follows: 

SEC. lke (Regulations of 1879). The United States is divided into 
four contraet sections. A general letting for one of these sections 
occurs every year, and contracts are m: ade at such general lettin: 
for four consecutive years, commencing on the first day of Jul 
The sections and their current contract terms are : 

|. Muine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
Connecticut, New Y ork, New Jersey, Pennsylvania, Delaware , Mary- 
land, Dist rict of ’ Columbia, Virginia, and West Virginia; current 
term, July 1, 1877, to June 30, 1881. 

2. North Carolina, South Carolina, Georgia, Florida, Alabama, 
Mississippi, Tennessee, Kentucky, Ohio, and Indiana; current term, 
July 1, 1876, to June 30, 1880. 


og 
>> 
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5. Illinois, rari ee , Wisconsin, Minnesota, lowa, and Missouri; 
current term, July , to June 30, 1883. 


4. Arkansas, Louisian: "Te ‘xas, Indian Territory, Kansas, Nebraska, 
Dakota, Montana, W teeny ‘olorado, New Mexico, Arizona, Utah, 
idaho, Washington, Oregon, Nevada, and California; current term, 
July 1, 18758, to June 30, 1882. 

“The extent of the practice of making written time contracts with 
railroad companies is shown by the f following table: 


Number | Number of 


| ot | written 

Y ear P a 

routes. | time 

contracts. 
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Since the passage of the act of June 11, 1880, ch. 206 (1 Supple- 
ment to Rey. Stat., sec. 549), repealing the fifth section of the act of 
March 35, 1879, ch. 180 (1 Supplement to Rev. Stat., 454), the Post- 
master General has continued to make deductions and impose fines 
on the railroad mail service as before, according to Kevisec 1 Statutes, 
section 3962 


Conclusion of Law. 


Upon the { foregoing facts the court decides as a conclusion of law 
that the claimant is not entitled to recover, and the petition must be 
dismissed. 


Se 


Fe 
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21 | LV.—Opinion of the Court. 


RicHarpson, Ch. J., delivered the opinion of the court: 


The claimant corporation is a land-grant railroad aided under the 
provisions of the act of May :" 1856, chapter 51, the fifth section of 
which is as follows (11 Stat. L., 15): 

Sec. 5. And be it further enacted, That the United States mail 
shall be transported over said roads and branch, under the direction 
of the Post Office Department, at such price as Congress may by 
law direct: Provided, That until such price is fixed by law the Post- 
master General shall have power to determine the same. 

‘The mails of the United States were transmitted over its road 
from July 1, 1871, to June 30, 1875, under a written contract with 
sureties, set out in finding two. From July 1,.1875, to June 30, 
1876, they were carried under orders of the Postmaster General fixing 
the rate of compensation set out in finding 4 without any formal 
written contract. The company has been fully paid up to the latter 
date in accordance with said contract and orders and there is no 
controversy in relation thereto. 

Since June 30, 1876, the mails have been carried as before, but 
without any formal written contract, and the claimant has been paid 
in accordance with the statutes in foree at the time and the regula- 
tions, orders, and general practices of the Post Office Department. 

Three claims are set up by the company in addition to the 
amounts paid, each raising a distinct question of law. 

1. In 1876, when the Postmaster General readjusted the maxi- 
mum compensation which might be allowed under Revised Statutes, 
section 4002, he deducted therefrom 10 per cent., as required by the 
act of July 12, 1876, chapter 179, section 1 (1 Supplement to Rev. 
Stat. 225),and allowed and paid the claimant accordingly from July 
1, 1876, to July, 1878, when he made another deduction of 5 per 
cent., under the act of June 17, 1878, chapter 259, section 1] (1 Sup- 
plement to Rev. Stat. 359), and paid according to both deductions 
to June 30, 1880 (findings V, VI, VII, VIII). The amount thus 
deducted from the maximum which the Postmaster General might 
have allowed under section 4002 of the revised statutes is what is 
now demanded in this action. 

The company claims that on the Ist day of July 1876, it entered 
into a contract with the defendants by which the mails were to be 
carried for a period of four years from that date at the maximum 
compensation authorized by Revised Statutes, section 4002, which 
could not be reduced either by the Postmaster General or by Con- 
gress during the term of the contract. If such a contract existed 
the claimant would be right in its allegation that the compensation 
could not be reduced, as was held in tne case of — Rie x and 
Northwestern Railway Company v. United States (104 U. 5., 681), 
where it was decided that the reduction acts 0 f 1876 sett 187 5. above 
mentioned, “ apply only to contracts she hGafter made or such as did 
not require the performance of the service for a specific period,” in 
the language of the head-note of the case as reported. 
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The vital question, then, is whether or not such a time contract 

was entered into by the parties. There was no written contract as 

in the case of the Chicago and Northwestern Railway Com- 

22 pany, but the claimant relies upon an alleged implied con- 

tract, Which it insists springs out of the following circum- 
stances: 

By one of the regulations of the Department it is provided as fol- 
lows: 

“The United States is divided into four contract sections. <A gen- 
eral letting for one of these sections occurs every year, and contracts 
are made at such general lettings for four consecutive years, com- 
-mencing on the first day of July.” (Finding XL.) 


The claimant’s road was within the section for which contracts 
were to end June 30, 1875, uatil the regulation was altered, when it 
came within the section for which they were to end July 30, 1876. 
(Finding XI.) 

The only written contract of the parties was made August 18, 1871, 
to run from July 1, 1871, to June 30,1875. It was drawn with 
strict formality, contained many provisions, and its performance on 
the part of the company was secured by two sureties. (Finding II.) 
When it expired it was never renewed. 

From July 1, 1875, to June 30, 1876, the service was performed 
under orders of the Postmaster General, dated October 21, 1875, and 
March 21, 1876, the latter of which expressly confined its operation 
to June 50, 1876, “unless otherwise ordered.” (Findings III and 
IV.) 

The taking and carrying the mails on and after July 1, 1876, the 
claimant insists, created an implhed contract, at the pre-existing 
rates, for four years, because the company’s road was within the sec- 
tion for which contracts were made for that period of time. 

In this view we do not concur. The regulations as to contract 
sections are not made for railroads alone, but for the whole mail serv- 
ice, and include the “star-route ” service, for which written contracts 
are understood to be uniformly entered into. It is very clear, we 
think, that they are intended to apply onty to written contracts, and 
are merely suggestions that the Postmaster General, when it is found 
necessary or advantageous to enter into such contracts, will so make 
them that the whole will expire during one Presidential term, in 
classes, at regular yearly intervals, so as to be most convenient and 
least embarrassing to the next succeeding administration. They do 
not compel the Postmaster General. to make time contracts in all 
cases, hor prevent him from accepting services to be paid for so long 
as performed, and which may be terminated at any time by either 
party as circumstances may require; nor are railroads obliged to 
make time contracts. It is entirely optional on their part, and finding 
Il shows that the Postmaster General has been able to make com- 
paratively but a small number of such contracts with railroad com- 
panies, the proportion being much less than 10 per cent. of the whole 
railroad service, and he has practically abandoned the effort. The 
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regulations as to contract sections, therefore, have no application to 
cases where it is not practicable or convenient to make time contracts 
in writing. When written time contracts are entered into the contract- 
ors are reguired to furnish sureties, as the claimant did in the written 
contract set out in finding II; and it would be most unreasonable 
to hold that when, on the expiration of such a contract, the contractor 
continues for a day or more to perform like service, the implication 
of the intention of the parties is that he may and shall continue it 
for a like period of time without sureties. (Kastern Railroad Case, 
20 C. Cls., 42.) Itis a much more reasonable view that the inten- 
tion of the parties is that the service is continued only at the op- 
tion of either party until they can agree upon the terms of a written 
contract. 
The case of Railway Company v. United States (101 U.S 

23 543) 1s eited in support of the claimant’s position. We con- 

sidered that decision in the Eastern Railroad case (20 C. Cls., 


43), to which we refer for a full exposition of our understanding of 


its foree and effect. We pointed out that the element of length 
of time of the contract was not involved therein, and that the 
Supreme Court held only that a contract existed, in the language 
of the Chief Justice, “ that payment should be made for what was 
done.” 2 

The claimant is a land-grant railroad company, and as such is 
under a perpetual contract with the United States, made by the act 
of 1856, to transport the mails at such prices as Congress may by 
law direct, and in the absence of that direction, then such as the 
Postmaster General may determine. When, therefore, on and after 
July 1, 1876, the company carried the mails without any special 
contract with the Postmaster General, it was bound by the contract 
of that act making its compensation subject to the laws of Congress. 
The company had no option in the matter. It was obliged to carry 
the mails, and to accept whatever price Congress might ‘determine, 
and that price might be established after as well as before service 
performed. 

There was no oceasion for making a time contract with this com- 
pany. It was bound by the act of 1856 to perpetual service in trans- 
porting the mails, and when the parties ceased entering into such 
contracts it is the proper inference that they intended that the serv- 


ice should be perfomed under the original contract in the act of 


1856. 

This seems to have been the understanding of both the Depart- 
ment and the company at the time the service was performed. By 
the correspondence set out in finding VIII it appears that when the 
treasurer of the company wrote to the Postmaster General May 26, 
1879, for an explanation as to why the small reduction of $20.52 
per quarter was made (which in the reply was explained to be owing 
to a curtailment of the length of the route), the treasurer stated that 
he had no knowledge of any reason why such a reduction should 
be made from the amount, $8,813.78 per annum, or $2,203.44 per 
auarter, as fixed by the circular of July 25. The circular thus re- 
ferred to is the one set out in finding VII, wherein the company 1 
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notified of the 5 per cent. deduction made under the act of 1878. 
That reduction is not objected to nor questioned. 
Congress having fixed the price of the claimant’s compensation, 


as it had a right to do, and the same having been paid, no cause of 


action arises on this branch of the case. 

There is some difference between the land-grant railroad com- 
panies and other railroad companies as to their obligations in carry- 
ing the United States mails which has been mentioned in decided 
cases and which it may be well to note. 

While the land-grant companies are bound to transport the mails 
at prices fixed by Congress, those roads which are aided with bonds 
are entitled to fair and reasonable compensation, not in excess of the 
rates paid to private parties or the same kind of service (Union 
Pacific Railway Case, 20 C. Cls., 70) ; but both are obliged to per- 
form the service. Other companies are not bound to perform the 
services at all against their will. When they perform service with- 
out express contract their ca tesa" depends wholly upon im- 
plied contracts to be inferred from and interpreted by the general 
laws of Congress, and the regulations, orders and practice of the Post 
Office Department, and other attending circumstances, as in the 

1D astern Railroad case before cited. 
24 2. Another claim is for delivering and receiving the mails 

to and from all post offices within eighty rods of the line of 
the road, for which the company has been paid nothing in addition 
to the rates fixed for the transportation of the same over the rail- 
road route. Additional compensation is refused by the Post Office 
Department for the service on the ground, as alleged, that it is 
rightly included in the route for which the rate of compensation 
was fixed by Congress and the Postmaster General. In this we 
think the Department is right. 

For a long period of time, extending back to the first establish- 
ment of the railroad mail service, it has been the practice to include 
the delivery of the mails within 80 rods of railway stations as part 
of the railroad route, and that has — n promulgated in all adver- 
tisements for proposals, and in the official regulations published by 
authority, as shown by finding XL. 

Such a requirement was inserted in the written contracts, as may 
be inferred, not only from the notice for proposals, but from the 
fact that it was part of the claimant’s written contract set out 
in finding II, at the end of the first of the numbered paragraphs. 

Such a well-established practice, in our opinion, must have been 

considered by Congress in fixing the maximum compensation, and 

by the Postmaster General in making his orders allowing the full 
amount of the maximum, and therefore the pay tor such service 
must be considered as included in the general compensation fixed 
for the routes. 

If this service was property included in the railroad route, then 
the claimant, being a land-grant company, was conclusively bound 
to accept the compensation fixed by Congress and the Postmaster 
General. If it was not properly included | in the railroad route, then 
the claimant was not bound to perform it, and as it performed the 
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same without objection or question, it must be held to have done so 
in conformity with the well-known regulations and practices of the 
Post Office Department. Had it object ted in season the Postmaster 

General might have reduced its route compensation so far below the 
maximum as to cover the cost of this delivery to offices within 80 
rods of stations. Having made no such objection the Postmaster 

Gencral had a right to infer that it acquiesced in the practice of the 
Department, and by such acquiescence it is bound. 

Kor these reasons we have not included in the f findings of facts 
any sep: arate value for this service. 

There is still another claim for $48.72 which was retained from 
the compensation fixed by Congress and the Postmaster General 
for non-delivery of mails on several occasions upon the days re- 
quired by schedule time, although they were subsequently de- 
livered. 

The amount in this case is small, but the principle of law in- 
volved is understood to be one of greai magnitude and importance 
to the Post Office Department and to all the railroad companies, 
affecting, as it does, the accounts and settlements of the whole rail- 
road mail service. 

On behalf of the claimants the power of the Postmaster General 
to make deduction in such ease is denied on the ground, as alleged, 
that his authority to do so under Revised Statutes, section 3962, 
has been repealed. 

That section is [as] follows: 


Sec. 3962. The Postmaster General may make deductions from 
the pay of contractors for failures to perform service according to 
contract and impose fines upon them for other delinquencies. He 
may deduct the price of the trip in all cases where the trip is not 
performed, and not exceeding three times the price if the failure be 
occasioned by the fault of the contractor or carrier. 

25 The fifth section of the appropriation act of March 35, 1879, 
ch. 259 (1 Supplement to Rev. Stat., 453), provided: 


Sec. 5. That the Postmaster General shall deduct from the pay of 
the railroad companies, for every failure to deliver a mail within its 
schedule time, not less than one-half of the price of the trip, and 
where the trip is not performed, not less than the price of one trip, 
and not exceeding, in either case, the price of three trips: 

Provided, however, That if the failure is caused by a connecting 
road, then only the connecting road shall be fined. 

And where such failure is caused by unavoidable casualty, the 
Postmaster General, in his discretion, may remit the fine. 

And he may make deductions and impose fines for other delin- 
_eonntat 

By section 33 it was enacted that “all acts or parts of acts incon- 
sistent with the provisions of this act are hereby repealed.” 

Section 5 of the act of 1879 was expressly repealed by the act of 


June 11, 1880, ch. 206 (1 Supplement to Rev. Stat., 549). 
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Tt is contended that section 3962 of the Revised Statutes was vir- 
tually repealed as to railroad companies by section 5 of the act of 
1879, and so remained, notwithstanding the express repeal of the 
latter act. The following section of the Revised Statutes is relied 
upon in support of this position : . 

Src. 12. Whenever an act is repealed, which repeals a former act, 
such former act shall not thereby be revived. | 


This twelfth section prescribes a rule of construction, as appears 
by the act of February 25, 1871, ch. 71 (16 Stat. L., 48), wherein its 
provision was first enacted. It does nothing more, and we are to 
consider whether, having that section in view, Congress intended, 
by the acts of 1879 and 1880, to repeal section 3962 of the Revised 
Statutes as to railroad companies. | 

[In our opinion there is no such inconsistency between the pro- 
visions of Revised Statutes, section 3962, and the act.of 1879 as to 
work a repeal of the former, even in part, by the repeal of the latter 
by the act of 1880, in such a sense that section 12 of the Revised 
Statutes has any application to the case. | 

We do not think that in authorizing deductions to be made from 
the regulation rates for partial non-performance or imperfect. per- 
formance of the services it was the intention of Congress to apply 
this rule to all other contractors and let the railroad companies 
escape it altogether. 

[t was held by the supreme court of Wisconsin in relation to simi- 
lar legislation that “when a statute merely exempts a particular 
class of cases from the provisions of ‘a previously-existing general 
law which continues in force the repeal of the excepting statute 
operates to bring such cases under the general law.” (Smith v. Hoyt, 
14 Wis., 252). 

Section 3962 of the Revised Statutes applies to all mail service, 
and is permissive, while the act of 1879 applies to railway mail 
service alone, and is obligatory upon the Postmaster General in the 
particular cases therein mentioned, leaving all other cases permis- 
sive, as before. The Postmaster General was authorized to do under 
said section 3962 what he was obliged to do under the act of 1879. 

But there is another view of this branch of the case, independent 
of these statutes, which are only directions by Congress to a public 

officer, and are not binding upon others unless agreed to by 
20 insertion in their contracts, as was the case with the claim- 

ant’s written contract, clause 6 (finding II), or by performing 
service under an order making the same “subject to fines and de- 
ductions,” as in the orders of October 21, 1875, March 21, 1876, and 
October 12, 1876, respecting the claimant’s service (finding IV and 
VI), or by other assent thereto, which may be inferred from the con- 
duct of the parties and the course of business between them. 

The maximum compensation authorized by statute and the amount 
allowed thereunder by the Postmaster General are for the whole serv- 
ice expected of such railroad companies according to schedule time 
and other regulations of the Department. For any failure on the 
part of a railroad company to perform the entire service and to carry 
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the mails in accordance with the standing order and regulations of 
the Department the Postmaster General “had the right, “and it was 
his duty, to withhold and deduct from the authorized compensation 
a reasonable amount as damages for such failure. That was all he 
did in this case. ‘The two material things which justify the action 
of the Postmaster General are not denied. Delay in delivering the 
mails on certain occasions is admitted in the petition, and the rea- 
sonableness of the amount deducted is not in controversy. 

The claimant disputes the liability to any deductions whatever 
for non-delivery of the mails on time, and claims the whole price 
for perfect service, notwithstanding any of its delinquencies. To 
this position of the oan any as to its rights and liabilities we cannot 
accede 

On the whole case the claimant is not entitled to recover, and the 
petition must be dismissed. 


27 V.—Judgment of the Court. 


At a Court of Claims held in the city of Washington on the 15th 
day of February, A. D. 1886, judgment was ordered to be entered as 
follows: 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimant, The Jacksonville, Pensacola, and Mobile Railroad Com- 
pany, be dismissed. 


28 VIl.—Application of Claimant for and Allowance of Appeal. 


THE JACKSONVILLE, PENSACOLA AND MosiLe Ratr- ) 
ROAD COMPANY ies 14579. 
Us. ‘eee 
THe UnitTep STATES. } 


From the judgment rendered in the above-entitled cause on the 
15th aay of February, 1886, in favor of the defendants, the claimant, 
by § Samuel M. Lake, its attorney, on the 22nd day_of March, 1886, 
makes application for and gives notice of an appeal to the Supreme 
Court of the United States. 

SAM. M. LAKE, 
Attorney for Claimant. 
Filed March 22, 1886. 3 


And now, to wit, March 22, 1886, it is ordered that the appeal be 
allowed as prayed for. 
WILLIAM 8. RICHARDSON, 
Chief Justice. 
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29 In the Court of Claims. 
THE JACKSONVILLE, PENSACOLA AND MOBILE Rat, ) 
ROAD COMPANY . Sod 
. > No. 14572. 
US. 
THE UNITED STATES. | 


[, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the con- 
clusion of law thereon, of the opinion of the court, of the final judg- 
ment of the court, of the application of claimant for the allowance 
of appeal to the Supreme Court of the United States, and of the 
allowance of said appeal. 

[In testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims, at Washington city, this 26th day 
of March, 1886. 

[Seal of Court of Claims. ] 
JOHN RANDOLPH, 
Asst Clerk Ct of Claims. 


Endorsed on cover: Court of Claims. No. 867. The Jackson- 
ville, Pensacola and Mobile Railroad Company, appellant, vs. The 
United States. Filed March 30, 1886. 


$n the Supreme Court of the inited States. 


OcToRER TERM, 1885. 


THE JACKSONVILLE, &¢., RATLROAD ) 


Company, appellant. ion - 
‘ | ; PI unt . No L305. 
US. 
THe UNrIrep States. ) 


MOTION TO ADVANCE, FOR HEARING AT SUCH EARLY 
DAY IN THE NEXT TERM AS MAY BE CONVENIENT TO 
THE COURT. 


The case above named involves questions of impor-. 
tance, some of which are still recurring, and must con- 
tinue to do so in future, in settlements betwixt the Post- 
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Office Department and contractors for carrying the mail— 
ex. gratia: 


1. Whether the 10 per cent. and other deductions from 
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pay authorized by the acts of July 12, 1876, and June 
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17, 1878, applied to the pay of land-grant railroad com- 


panies during what such companies claim to have been a 

terms of duty current at the passage of such statutes. 4 

5! 2. Whether section 3962 Revised Statutes authorizes 4 
; 
‘ . . ‘ ‘ , 7 

a deduction of pay for mail trips whieh were per- q 

formed, but not within schedule time, such performance q 

q 

: 
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4 

if 
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2 
having been completed as soon as was permitted by obsta- 
cles which for the time were beyond the control of the 
earrier ; also whether any question of fault arising upon 
such occasions is to be determined finally by the Post- 
Office Department. 

3. Whether railroad carriers are entitled. to compensa- 
tion for conveying the mails at stations other than the 
termini of their routes from the station to post-offices 
not more than 80 rods distant therefrom. 

The two latter questions, of course, are constantly re- 
curring in the business of the Government. 

About one hundred cases are now pending in the Court 
of Claims which involve the above questions; and an 
indefinitely large amount of litigation in future will be 
prevented or ended by an early determination thereof. 

Very respectfully, 
JOHN GOODE, 


MNoliceitor-General, 


() 


ce 


; Niet es: ee Abe S 
: ey His of 4 


. apy. A TW a 


we ey Se: 
y h 


‘ ‘ > } 
é ‘ 
' 
+ - 
"7 ; 
‘ i 1. 
x . % ‘ 
f 
* _ 
‘ : 
- 
x 
j 
. 
7 y »' - 
- > > 
‘ x 
4 
. r » s 
4, 


Bet 4 oe + # 
* : : x | 
i; A 
c 1s 
: ryt % ; all Ge as r i ; : oS 3 ath : ; . the 5 Sl et abe re e ? 4 a nae H) 

" . F 8. ‘ é : ) he art # 

THE UNITED STATES: oo eS 

BRIEF FOR THE) APPELLANT. « er aes 
J Fi @ > ; ’ Ae ’ 


| Jupp & De 


: 


* : er - 


* Ps 
Sa i 7 ape 
pees 


| 
| 


f Fe 
i a 
fr ) — “ f 
- f a “ 
> tA F, 
a 
A 
j f 
AY igs 
cam 


TIN ATR 
Lourt of the € 


OCTOBER TERM, 1886. 


Supreme 


No. &67. 


THE JACKSONVILLE, &., RATLROAD COMPANY 
Us. 


THE UNITED STATES. 
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Supreme Court of the Cited States, 


OCTOBER TERM, 1886. 


No. S67. 


THE JACKSONVILLE, &c., RAILROAD COMPANY 
US. 


THE UNITED STATES. 


BRIEF FOR THE APPELLANT. 


This was an action fora balance claimed to be due for mail 
pay during the four years betwixt July 1, 1876, and June 


30, 1880. 


The question is, whether the decision of this Court in the 
case of the Chicago and Northwestern Railroad Company, 
104 U.S., 680: to the effect that the deductions from mail 
pay, due land grant companies, authorized by the statute of 


-July 12, 1876, could not be enforced during the existence of 


previously made time contracts for mail transportation: covers 
a case of “recognized service” within a State—contempo- 


raneous mail contracts within which, by permanent regula- 
tion, extended for four years from and after July 1, 1876. 
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The claimant admits that the principle in the case above 
cited requires that in order to exclude the emmediate operation 
of the statute of July 12, 1876, mail contracts then current 
must have been time contracts. It also admits that in its 
case there was no formal written contract. It contends; 
however, that the mails were delivered and received by 
on and after the Ist of July, 1876, upon a previous contract— 
“ contract” defined by printed or written communications in 
contemplation thereof betwixt itself and the Post Office De- 
partment, to be found in the record—* contract” which those 


communications defined as for four years. 


The material Findings by the Court of Claims are briefly 
as follows: 

That (“1”) the claimant is a land-grant company by vir- 
tue of the act of 1856, ch. 531 (May 17), 11 Stat., 15, [which 
provided as follows: 

“Sec. 5. That the United States mail shall be transported 
over said roads and branch, under the direction of the Post Of- 
fice Department, at such price as Congress may by law direct : 
Provided. That until such price 1s fixed by law the ost master 
General shall have the power to determine the same.” | 


That (“II”) during the Florida-mail contract term for 
1871-1875 it had carried the mail undera formal contract 
therefor; that (“III”), although the claimant continued to 
carry the mail until July 1, 1880, no further formal writ- 
ten contract was made with it, and that after July 1, 1876 
without protest upon its part, it was, from time to time 
paid for its service in accordance with orders which made 
the deductions now complained of, and which assigned the 


grounds thereof. 

That (““IV” and “ XI”) up to July, 1875, Florida had 
belonged toa mail section whose four-year contract terms 
ended respectively in 1871, 1875, &c., but that in the last- 
named year the Postmaster General, with a view of trans- 
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ferring the State into another section, intercalated a mail- 
carrying term of one year, so that thereafter the four-year 
contracts should begin with July 1, 1876, &e. 

That (“V”) “in the spring of 1876 the Postmaster Gen- 
eral, for the purposes mentioned in Revised Statutes, section 
4002, sent to the claimant for the route named in the pe- 
tition a railroad-distance circular and a railroad-weight eir- 
cular in the usual form (the latter reciting at length section 
4002; act of March 3, 1875), and the information therein 
requested was duly furnished.” 

That (“ XI,” pp. 19, 20) at that time contractors were no- 
tified that “the United States is eivided into four contract 
sections. A general letting for one of these sections occurs 
every year, and contracts are made at such lettings for four 
consecutive years, commencing on the first day of July. 
The sections and their current contract term are: * * * *, 
2. * *, Florida * *. current term, July 1, 1876, to June 
30, 1880.” This term was first established before July, 
18795 (top p. 20). 7 

That (““ 1V”), as by order of March 21, 1876, it is seen that 
the Post Office Department understood that the intercalated 
term was for one year; so, by those of (“ VI”) October 12, 
1876, and February 25, 1878, and (“VII”) July 23, 1878 
(and appended ezrcularv), it held that the contract made for 
July 1, 1876, &e., was for a term to end July 1, 1880. 

That (“ VI”) upon October 12, 1876, the Postmaster Gen- 
eral notified the claimant by circular that its pay would be 
reduced from July lst previously, under the provisions of 
the act of July 12, 1876, reciting them, and so again (“ VII”) 
upon July 23, 1878, of the reduction under the act of June 
17, 1878; also that at the settlements made in accordance 
with such notices the claimant made no protest. 

The extent to which formal, written, and other contracts, 
respectively, regulated the mail relations of the United States 
with railroad companies of all sorts betwixt 1872 and 1876, 
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inclusive, appears, by a table on page 20, to have been as 235 


as to 2875. 


The statutes which concern the present contention, other 
’ ' 
than that above quoted, are as follows: , 


Revised Statutes, section 8942. “The Postmaster General 
may enter into contracts for carrying the mail with railroad 
companies without advertising for bids therefor.” 


Revised Statutes, Section 4002. “ The Postmaster General 
is authorized and directed to readjust the compensation 
hereafter to be paid for the transportation of mails on rail- 
road routes upon the conditions and at the rates hereinafter 


mentioned: 


“First. That the mails shall be conveyed with due fre- 
quency and speed ; that sufiicient and suitable room, fixtures, 
and furniture, in a car or apartment properly lighted and 
warmed, shall be provided for route agents to accompany 
and distribute the mails. 

“Second. That the pay per mile per annum shall not ex- i 
ceed the following rates, namely: On routes carrying their 
whole length an average weight of mails per day of two 
hundred pounds, fifty dollars; five hundred pounds, seventy- 
five dollars; one thousand pounds, one hundred dollars; 
one thousand five hundred pounds, one hundred and twenty- 
five dollars; two thousand pounds, one hundred and fifty 
dollars; three thousand five hundred pounds, one hundred 
and seventy-five dollars; five thousand, pounds, two bhun- 
dred dollars, and twenty-five dollars for every additional two 
thousand pounds, the average weight to be ascertained in 
every case by the actual weighing of the mails for such a 
number of successive working days, not less than thirty, at 
such times after June thirtieth, eighteen hundred and 
seventy-three, and not less frequently than once in every 
four years, and the result to be stated and verified in such 
form and manner as the Postmaster General may direct.” 


Act of 1876, ch. 179 (July 12), Rich. Supp., 224, provides: 


“Secrion 1. * * * Provided, That the Postmaster 
General be, and he is hereby, authorized and directed to re- 
adjust the compensation to be paid from and after the 1st 
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day of July, 1876, for transportation of mails on railroad 
routes, by reducing the compensation to all railroad com- 
panies for the transportation of mails fen per centum per 
annum from the rates fixed and allowed by the first section 
of an act entitled ‘An act making appropriations for the 
service of the Post Office Department for the fiscal year end- 
ing June 30, 1874, and for other purposes,’ approved March 3, 
1875, for the transportation of mails on the basis of average 
weight.” 

“Sec. 138. That railroad companies whose railroad was 
constructed in whole or in part by a land grant made by 
Congress on the condition that the mails should be trans- 
ported over their road at such price as Congress should by 
law direct shall receive only eighty per centum of the com- 
pensation authorized by this act.” 


Act of 1878, ch. 259 (June 17), Rich, Supp., 358: 


“That the Postmaster General be, and he is hereby, au- 
thorized and directed to readjust the compensation to be 
paid from and after the Ist day of July, 1878, for transporta- 
tion of mails on railroad routes by reducing the compensa- 
tion to all railroad companies for the transport: ation of mails 
five per centum per annum from the rates for the transporta- 
tion of mails on the basis of the average weight fixed and 
allowed by the first section of an act entitled ‘An act making 
appropriations for the service of the Post Office Department 
for the fiscal year ending June 30, 1877, and for other pur- 
poses, approved July 12, 1876.”. | 


For error is assigned the dismissal of the petition in so 
far as the same claims reimbursement for mail pay de- 
ducted under the above acts of 1876 and 1878. 

Any other claim presented in the petition is hereby 
waived. 
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It seems undeniable that the delivery and the transporta- 
tion of the mails in question on and after July 1, 1876, 
was upon an undertaking betwixt the Government and the 
claimant the terms of which are to be gathered from their 
previous intercommunications having reference thereto. 

In ordinary cases this proposition would be elementary ; 
and, besides, it has been afirmed by this Court in Garfielde’s 
case (95 U.S., 242), where there were instructions and pro- 
posals, back and forth, for carrying the mail for four years, 
terminating in a formal acceptance upon the part of the 
Government; this followed, however, by a_ suspension 
thereof and a transfer of the route to another. Upon this 
state of facts it was held that the proposals, &c., followed by 
acceptance, constituted a contract “of the Same force and 
effect as if a formal contract had been written out and signed 
by the parties.” 

In the present case the delivery of the mail by the defend- 
ant is quite as strong evidence of acceptance as the writing— 
in Garfielde’s case. | 

Garfielde’s was a case of mail transportation by steamboat, 
and therefore [section 3943] agrees with the present case in 
dispensing with the usual dids. Formal written contracts 
for mail transportation are required by law only in case of 
contracts after biddings. (See sections 3949, 38951, 3954, &c.) 
Their general use at any time in contracts with railroad 
companies, therefore, was the effect of official routine. After 
this fact was recognized the practice was in great measure 
dropped, and !ts recognition may have been facilitated by 
the Post Office consolidation act of 1872, followed by the 
publication of the Revised Statutes, whereby all these pro- 
visions were brought to the notice of the general public in 
one act—a circumstance which may explain the figures in 
the table as to formal, written, and other contracts, mentioned 
above. 

However, whether this supposition be well or ill founded, 
reasons for the requirement of sureties in the cases of 
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horse or stage coach transportation, where biddings are 
necessary, do not apply in case of railroad companies, whose 
time contracts would not generally be rendered substantially 
more secure by personal sureties, it being obvious besides 


5 


that in accepting “ recognized service” so largely from rail- 
road companies (table, p. 20), most of which are not land 
grants, the Postmaster General has not intended to put the 
mail service of the United States in a shape other than that 
of four years’ term. 

If the Postmaster General in any case wishes for sureties 
from a railroad company he can entitle himself to them by 
demanding biddings. When he proposes to contract without 
advertisement he thereby so far notifies the parties that a 
formal bond will not be required. At the same time it is 
not denied that in any case he has power, in tbe interest of 
the public, to demand sureties, and after demand to waive 
them, and that if such waiver occurred at the instance of 
the company it might be matter of observation. (See 15 
Ops., 482). But none of these things occurred here. 

The waiver of a formal contract with sureties, in the 
present instance, does not indicate, therefore, that the delivery 
of the mails upon July 1, 1876, was upon some other under- 
standing than that defined by the previous interchange of 
instructions and proposals betwixt the parties. 


Nor does such indication arise from the circumstance that 
the contractor was a land-grant company ; for— 


(a) Previously to July 12, 1876, the Post Office Department 
did not exercise its powers under the act of 1856, and made no 
distinction in mail pay betwixt land grant and other railroad 
companies. A suggestion here that i did is clearly an after- 
thought inspired by exigencies attributed to the act of July 12, 
1876. There is no appearance upon the face of the record 
that before July 1, 1876, the Post Office Department even 
knew that the claimant was a land-grant company. 
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But however that may be, the record shows that it did 
not then treat with it except upon the general footing of all 
railroad companies. The land-grant act of 1856 did not 
make it imperative upon the Department, in the absence of a 
special statute, to treat this company otherwise than as a non- 
land-grant company. If such acts had done so, the case in 
104 U.S.,680, would have been decided otherwise. Whether 
the Department actually treated the claimant in July, 1876, 
as other companies were treated, is a matter to be decided 
by the usual evidence, a part of which, as is submitted, is 
not the existence of power to treat it otherwise, for that sugges- 
tion is counterbalanced by the existence of power also Not to 
treat it otherwise. 

Upon the whole, it is also submitted that if upon or after 
July 12,1876, one had been called to determine the effect of 
the delivery of the mails made upon the first of that month, 
upon the terms of what is called recognized service, such de- 
termination for each of the 825 cases (table, p. 20) would 
have been wholly uninfluenced by the circumstance that 
Gin far the most of them) the company was not, or (in some 


few) was, land grant. 


(c.) If in these 825 cases the contract was not for a term of 
four years, then for what term, or upon what conditions, was it ? 

The burden of answering this question satisfacturily de- 
volves upon the Government. 

It seems that no other term can possibly be suggested. 

it seems equally true that an understanding that the con- 


templated service should be upon terms merely of work and 


labor done, either party to quit at “option,” is utterly inad- 
inissible. The public interest in the regularity and contin- 
uity of mail service would tolerate no such understanding. 


(d) The defense in this case appears to be a mere pis aller, 
necessitated, indeed, by the principle of the decision in 104 


U.S., 680, but without facts to support it. 
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(e) Lt may be added in this connection, as is evident from the 
findings above quoted, that in appluing the rule of the statute of 
July 12, 1876, to this case the Post Office Department itself did 
not question the fact that it was bound to the claimant by a four 
years contract created July 1, 1876, or before. It repeats in 
several orders (Findings IV and VII) that the contract now 
in question extended until July 1, 1880. Evidently, there- 
fore, the Government in this instance by such orders meant 
to contend for no more than it did in the instance which 
was the subject of the case reported 104 U.8., 680, viz., that 
land-grant companies were not protected by a time con- 
tract. 


The above suggestions seem to us to be sufficient for the 
exigencies of this case. - eee 


But it seems pertinent also to add— 


(A) That the provisions for carrying mail by land-grant 
roads made by the above-quoted act of 1856 do not apply to 
all the mail matter now transported by law under the direc- 
tion of the Post Office Department. 

For the word “ mail” has been redefined by statute, and 
that not merely as regards weight, &c., (a change in mere 
detail which would be immaterial), but also in regard to 
principle. In other words, mail matter, in the general stat- 
ute in force when the supposed contract of 1856 as to its 
transportation was entered into, meant (see Bright. Digest, 
768, sec. 63)* only “letters” and “written or printed matter,” 
such, indeed, as probably was alone contemplated by the 
framers of the Constitution, and the conveyance of which, 
therefore, over mail routes, except under mail contracts, Congress 


poraneously with the act of 1856, and therefore presents at one view the 
postal laws then in force. 
) 
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included also “merchandise” to the weight of twelve ounces, 
and “seeds” and “roots” to that of four pounds—that is, 
maiter which (as is submitted) may be carried upon mail routes 
otherwise than under mail contracts. At present (Rich. Supp., 
p. 456, act of 1879), “all matter not liable to destroy the contents 
of the mail bag” and weighing not over four pounds is included 
in mailable matier. ‘here is a difference in principle betwixt 
such mail matter and that of 1856. If the latter sort of mail 
matter may be carried to the extent of four pounds, then, of 
course, in the discretion of Congress, to that of four hundred, 
or any other number. It is submitted that Congress cannot 
also prohibit other carriers upon mail routes from this work. 
There is therefore such a specific (not merely quantitative) dif- 
ference betwixt “ mail” as used in the post office statutes in 
force in 1856 (which therefore entered into this statutory 
mail contract of that date), and in those which, in 1876, de- 
fined the work required of mail carriers; that if the latter 
could be applied to the statutory contract of 1856 they would 
materially alter its obligation, and certainly, in point of 
principle, would remove all limits upon its duty to carry 
“merchandise” in future, as Congress may from time to 
time require. 

This latter sort was in any event not the maz! provided 
for in the act of 1856, and as by post office acts since then 
Congress, upon grounds of public policy, has made what in 
law is called confusion of this latter “mail,” with such as was 
previously contracted for, it follows that the Government 
cannot require a railroad company to carry at its own price, 
nomine “mail,” bags containing both sorts of packages, as 
would be the case if the present contention of the Govern- 
ment shall prevail. 

That laws existing at the time a contract is made enter 
into and limit it, so that no subsequent statutory change, 
however slight, of terms therein contained, is competent, see 
the later cases of Walker vs. Whitehead, 16 Wall., 314, and 
Koshkonong vs. Burton, 104 U. 8., 668. That the word 
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bridge, used in a statute creating a contract in 1790, does not 


extend to the subsequent development in that class of. 


structures incident to the progress of society, and known as 
“railroad bridges,” see Bridge vs. Hoboken Co., 1 Wall., 116, 


The line of argument above taken is not out of line 
with that in the Pensacola Tel. Co. Case, 96 U.S.,1; and 
Jackson’s Case, “ ibid,” 727. 


[In this connection it may as well be remarked, although 
patent, that the circumstance that the provisions of the act 
of 1856 have been re-enacted as part of the general law 
(R.S., sect. 4001) gives them no additional coercive force— 
none such as, ex. gr.—that of affording a later date for con- 
struing the word mail. The original act of 1856 alone ex- 
presses the contract betwixt the parties, and that is always 
to be read in the light of its date. ] 


(B.) The above act of 1878 does not apply to the companies men- 
tioned in section 13 of the act of 1876—that is, to land-grant 
companies ; for, by reference to the act of 1876, it appears that 
land-grant companies are not provided for by the expressions 
used in section 1. Section 18 is a context which shows this. 


It might, therefore, be doubtful whether an amendment 
of the act of 1876, sec. 1 (act of 1878), which uses the phrase- 
ology of that section, and with an express reference thereto, 
would be held to apply to companies designated in section 

3, even although, ordinarily, such words would embrace 
these. 


But this does not express the full force of the present con- 
tention; for, by well-known rules of interpretation, inas- 
much as section 15 of the act of 1876 for its purposes zncor- 
porated section 1, as originally enacted, it continued so to do, 
even after section 1 had been changed by the statute of 1878. 
To find the meaning of section 13 it is still necessary to refer 
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to the original wording of section 1, and would be so even 
if this latter were expressly repealed. 

Ex parte Crow Dog, 109 U.S., p. 561. 

Clarke vs. Bradlaugh, 82 B. D., 69. 

Potter’s Dwarris, 192. 

Stock’s Case, 8 Ad. & E., 405. 


Such being the result of the rule in these cases, it remains 
to say that there is nothing by way of context in the statute 
to show that it is not in fact true, as would appear to be by the 
face of the law, that Congress intended in 1878 to reduce the maxi- 
mum of mai pay for “railroad companies” in general to, upon the 
whole, 85.5 per cent. of the pay before July, 1876, but was then 
satisfied with the reduction already made in case of land-grant 
companies,” viz., to 72 per cent. 


(C.) Attention to all interests of the claimant forbids that 
any degree of confidence upon our part in the points first 
above made shall prevent the suggestion that the act of July 
1, 1876, did not authorize a deduction by way of “relation” to 
the first day of that month; or the suggestion that by the word 
“readjust,” and the requirement of action by the Postmaster Gen- 
eral in order to warrant the reduction, it seems evident that the 
deduction made by the order of October 12, given in the finding, 
was illegitimate, Congress having meant by the statute to regulate 
action by the Postmaster General, done in the regular course of 
office, and not to create an exceptional pro re nata occasion for re- 
duction. The act of 1876 was prospective in operation. By 
section 4002 and the course of the Department in that con- 
nection in issuing weight and distance circulars, &c., it is 
evident that the prospective readjustment contemplated by 
the act of 1876 was to be upon one of those great occasions 
solemnly required to be not less frequent than once in four 
years, &c. (See opinion of Black, A. G., 9 Op., 487.) It is 
submitted that the order of October 12, 1876, was not read- 


nN 
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justment as contemplated by the act of July 12,1876. It was 


not readjustment at all, except in connection with the weigh- 


ing, &e., previously done in the spring of 1876, and in that 


connection it was not prospective as regards legislation enacted 


in July. 


In conclusion, it appears by the decision in Swift Com- 
pany vs. The United States, 111 U. S., 22, that if the exac- 
tions above complained of were illegal it is not necessary, 
in order for their recovery by suit, that they should have 


been protested against. 


A.d. WILLARD, 
S. M. LAKE, 
S. F. PHILLIPs, 
kor Appellant. 
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In the Supreme Court of the Mnited States. 


OCTOBER TERM, 1886. 


THE JACKSONVILLE, &c., RAILROAD 
Company No. 867. 
v8. : 
UNITED STATES. 


BRIEF FOR APPELLEE. 
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Hun the Supreme Court of the United States. 


OCTOBER TERM, 1886. 


THE JACKSONVILLE, &¢., RATLROAD ) 
Company Pa nee 
yer » No. 867. 

nS. 


THE UNITED STATES. 


BRIEF FOR APPELLEE. 


This action was brought to recover an alleged balance 
due appellant for transporting the United States mail 
from July 1, 1876, to June 30, 1882, between the post- 
offices mentioned in the petition. In this court appellant 
abandons all the items of this balance except one. That 
one is the difference between the sum received by claimant 
for carrying the mail from July 1,1876,to June 30, 1880, 
and the sum it would have received had the rate of com- 
pensation prevailing June 30, 1876, been continued during 


that period. 


The validity of the claim set out in this item depends 
upon whether appellant had a contract which entitled it 
to the aforesaid rate of compensation during that period. 
If any such contract existed it arose by implication from 
the facts set out in the findings of the court below. It ap- 
pears from these that appellant’s line of road was con- 
structed in whole or in part by a land grant made by 
Congress on condition “that the United States mail shall 


be transported over said roads and branch under the diree- 
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tion of the Post-Office Department at such price as Con- 
gress may by law direct: Provided, That until such price 
is fixed by law the Postmaster-General shall have the 
power to determine the same.” (11 Stat. L., pages 15, 16.) 

That appellant carried the mail between the same post- 
offices from July 1, 1871, to June 30, 1875, under a for- 
mal written contract for an expressly stipulated compen- 
sation. 

Without any previous contract or understanding as to 
the rate of compensation, appellant, upon July 1, 1875, 
and thereafter, carried the mails of the United States sub- 
ject to the condition upon which it had accepted the land 
grant from Congress. The rate of compensation that 
appellant received from the last date to June 30, 1876, 
was fixed by an order of the Postmaster-General, dated 
March 21,1876. ‘This order expressly provided that the 
rate of compensation thereby fixed was to prevail until 
June 30, 1876, unless otherwise ordered. Appellant ree- 
ognized the right of the Postmaster-General to fix the 
rate of compensation in March, 1876, for services that 
began at the expiration of his contract term, to wit, upon 
July 1, 1875, and continued its services and received the 
compensation allowed by this order without a murmur. 
Without any contract or understanding as to what its 
compensation was to be after July 1, 1876, appellant, in 
pursuance of the same policy adopted at the expiration of 
the contract in 1875, continued to carry the mails. In 
this state of affairs Congress, upon July 12, 1876, in the 
exercise of its expressly reserved and clear right, fixed the 
rate of compensation which was to be paid to claimant 


for its services from and after July 1, 1876. 
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The part of the act fixing compensation is as follows: 

That the Postmaster-General be, and he is hereby, 
authorized and directed to readjust the compensation 
to be paid from and after the Ist day of July, 1876, 
for transportation of mails on railroad routes by 
reducing the compensation to all railroad companies 
for the transportation of mails on per centum from 
the rates fixed and allowed by the first section of an 
act entitled “An act making appropriations for the 
service of the Post-Office Department for’ the fiscal 
ear ending June 30, 1874, and for other purposes,” 


approved March 8, 1873, for the transportation of 


mails * = basis of the average weight. 

SEC. That railroad companies whose railroad 
was pi oath in whole or in part, by a land grant 
made by Congress on the condition that the mails 
should be transported over their road at such prices 
as Congress should by law direct, shall receive « only 
80 per cent. of the compensation authorized by this 
act. (19 Stat., 79-82.) 

The Postmaster-General promptly entered an order 
fixing the rate of compensation “ until otherwise ordered,” 
as by the act directed, and notified claimant. 

The services were still continued, and appellant still 
received the rate of compensation allowed by the Post- 
master-Gencral, without an intimation that any other or 
further sum of money was claimed therefor. 

June 17, 1878, c. 259 (20 Stat. L., 140), Congres s, by 
statute, made a further reduction of 5 per cent. on vate of 
compensation for mail service, to take effect from and after 
July 1, 1878. 

The Postmaster-General took similar action on this 
statute, and appellant acquiesced as before. 


The bare statement of the facts is a justification of 
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the judgement appealed from and takes this ease out of the 
purview of the deeision in Chicago and Northwestern 
Ratlroad ( 0. Vs. l nated States ( LO4 U. SS... 680), 


There rights under a ‘time contract’ were adjudicated. 


Here no such contract existed. The previous course of 


dealing between the parties, in this case, is conclusive 
against such an implied contract as appellant insists arose 
by service after July 1, 1866. Without proof of such 
dealing we submit ho such implied contract as to duration 
of service or compensation for same would ATISE, by the 
continuance of service after express contract expired. In 
contracts tor service. rent, and the like, the contracting 
parties must concur in order to fix the compensation and 
duration of contract. Where there is a holding over under 
a contract of rent, or continued service without express 
contract as to compensation, the presumption that the par- 
ties agreed upon the compensation under a duration of 


contract before holding over or continued service is strone, 


and that presumption is the basis of the implied contract 
that arises. Here, where the appellant was obliged to ren- 
der the service at all times, and appellee, by contract, had 
the right to fix the compensation, there is no force or 
reason in such a presumption. 


> 


See opinion of Court of Claims in this caseand Kastern 


Railroad Company vs. United States (19 C. -Cls., 23). 


Respectfully submitted, 
ED. M. WATSON, 


y {ssistant F { tlorine MH. 
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and that presumption s the basis of the implied contract 


that arises. Here, where the appellant was obliged to ren- 
der the service at all times, and appellee, by contract, had 
the right to fix the compensation, there is no foree or 
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In support of the petition for rehearing, filed in the. 


above entitled causes, the following. brief is submitted 
in behalf of the St. Louis, Alton and Terre Haute Rail- 
road Company. 

That part of the decision adverse to the St. Louis, 
Alton and Terre .Haute Railroad Company may be 
stated in three propositions, viz : . 

1. That the operating contract between the In- 
dianapolis and St. Louis Railroad Company, an Indiana 
corporation, and the St. Louis, Alton and Terre Haute 
Railroad Company, an Illinois corporation, termed in 
the opinion a “lease,” is void for want of power in the 
Indianapolis and St. Louis Railroad Company to make 
such contract. 

2. That the guaranty of the obligations of the 
lease on the part of the Indianapolis and St. Louis Rail- 
road Company by the guaranteeing companies is void 
because the contract guaranteed is void, and 

8. That this is not a case in which the guarantee- 
ing companies are estopped, by ten years of acquiescence 
in, and performance of, their guaranty contract, from 
pleading ultra vires, because the guaranteeing companies 
have received no benefits under the operating contract. 

We shall discuss these propositions in the order 
stated. 

I. 

Is the operating contract, termed in the opinion a 
“lease,” void for want of power in the Indianapolis and 
St. Louis Railroad Company to make the same? 

The part of the railroad of the St. Louis, Alton and 


Terre Haute Railroad Company involved in this contro- 


versy is one hundred and ninety-three miles in length. 
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Of this alittle over one hundred and eighty-three miles 
is in the State of Illinois, and a little less than ten miles 
in the State of Indiana. | 

It is settled and decided that the St. Louis, Alton 
and Terre Haute Railroad Company is exclusively an 
Illinois corporation, owning the few miles of its road 
within the State of Indiana under license granted by 


the Legislature of Indiana. 


By the Act of the Legislature of Indiana of Feb- 
ruary, 11, 1851, granting this license to the Illinois cor- 
poration, it is provided that “ The said corporation shall 
have all the rights, powers and privileges in taking land 
and in doing all things necessary to carry on and main- 
tain their railroad perpetually, granted to said corpora- 
tion by the Legislature of Illinois.” 

It therefore follows that the entire railroad of the 
St. Louis, Alton and Terre Haute Railroad Company is 
owned, governed and controlled under Lllinois law. 

It is further settled and decided that, for all the 
purposes of this litigation, the Indianapolis and St. Louis 
Railroad Company is exclusively an Indiana corporation. 

It is conceded by the opinion delivered by Mr. 
Justice Miller that the St. Louis, Alton and Terre Haute 
Railroad Company had full power and authority to 
enter into the operating contract under consideration. 

Of course it must also be conceded that, so far as 
the State of Illinois and its statutes are concerned, the 
[ndianapolis and St. Louis Railroad Company had full 


power and authority to enter into the operating contract, 


and to receive and operate that part of the railroad, 


franchises and property of the St. Louis, Alton and 


4 


Terre Haute Railroad Company covered by the opera- 
ting contract. 

It is then the case of a foreign corporation,—the 
Indianapolis and St. Louis Railroad Company,—con- 


b | tracting, and doing business, in the State of Illinois, 


} under the full, complete and unconditional license and 
: sanction of the laws of Illinois. 
[t is well settled that a corporation of one State 
may exercise its faculties in another, so far, and on such 
terms, and to such extent, as may be permitted by the 
latter. It may transact business in other States unless 
: prohibited by local laws. It must dwell in the place of 
’ its creation, and cannot migrate to another sovereignty, 
} but its residence in one State creates no insuperable 
objection to its contracting in another State. 

Railroad Co. v. Koontz, 104 U. S. 12. a 
fiailroad Co. v. Harris, 12 Wall. (U. 8.) 88. 
| Bank of Augusta v. Larle, 13 Pet. 588. 


The only question, then, is, had the Indianapolis 
and St. Louis Railroad Company,—an Indiana corpora- 
tion, owning and operating a railroad that, so far as this 


case 1s concerned. may be said to extend to the eastern 


boundary line of [llinois,—power to make this operating 
contract, and under it transact the business of carrying 
freight and passengers across the State of Illinois, in 
connection with its business of carrying freight and 
passengers over its own line of road as a common carrier ? 

It is not the case of an Indiana Railroad Company — 
leasing its road and dispossessing itself of its corporate 
property and franchises, thereby depriving itself of the 
power to perform its duties to the public, but it is the 


case of an Indiana Railroad Compary holding full pos- 
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session of all of its own road and franchises, and at the 
same time making that road more profitable to itself 
and the public by becoming possessed of additional 
connecting road and facilities belonging to a corporation 
of another State by the assent and sanction of that other 
State. 

Just here we wish to press upon the attention of 
the Court the fact that the Indianapolis and St. Louis 
Railroad Company has never denied, or even questioned, 
the validity of the operating contract. On the contrary, 
in its answer, filed in this cause, it squarely admits the 
execution of the contract, and admits that it is bound 
by it. (Record pp. 131-135.) 

The Indianapolis and St. Louis Railroad Company 
has prosecuted no appeal from the decree of the Circuit 
Court against it in this cause, and is not presenting any 
question to this Court. If, therefore, the validity of the 
operating contract is in issue, that issue is presented 
solely by the guaranteeing companies. ‘The record con- 
clusively establishes the fact that these guaranteeing 
companies were the promoters of this operating contract ; 
that for the purposes of this operating contract they 
aused the Indianapolis and St. Louis Railroad Company 
to be created, and procured the execution of the opera- 
ting contract by it and by the St. Louis, Alton and Terre 
Haute Railroad Company ; and that, in order to procure 
the execution of the contract by the parties thereto, 
these guaranteeing companies executed and delivered to 
the St. Louis, Alton and Terre Haute Railroad Company 
the guaranty contract involved in this controversy. 

[In another connection some light may be thrown 


upon the sincerity of these guaranteeing companies in 


c> 
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this attack upon the contract they procured to be 
executed. At present we only wish to fix the fact in 
mind that the only attack upon the validity of this 
operating contract is made by the guaranteeing com- 


panies that procured its execution. 


It should also be remembered that since the adop- 
tion of the amended Constitution of Indiana in 1851, all 
railroad companies or corporations existing under the 
laws of the State of Indiana are formed and organized 
under general laws under and in pursuance of the follow- 


ing provision of the Constitution : 


“ Corporations, other than banking, shall not be 
created by special act, but may be formed under general 


laws.” Constitution of Ind. See. 18. Art. 11. 


Hence the charter powers of Indiana Railroad Com- 


panies are not to be measured’ by any one act or special 


charter, but are to be found in, and measured by, all the 
general statutes of the State of Indiana, bearing upon 
the subject of railroad corporations, and their rights 
and powers. 

We now propose to show beyond any reasonable 
doubt, that for more than a quarter of a century it has 
been, and still is, the settled, fixed and well-known pol- 
icy of the State of Indiana to foster, encourage and pro- 
mote such connections between the railroads of Indiana 
and the railroads of adjoining States, as will establish 
and maintain continuous lines of transportation between 
the great centers of trade and leading markets of the 


United States. 
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To accomplish this public policy of the State, the 
Legislature has, from time to time, as the devolopment 
of railroad enterprises and railroad commerce seemed to 
demand or suggest, been liberal in granting full power 
to railroad companies of Indiana to make any kind of 
connection, contract or arrangement with railroad com- 
panies of adjoining States that are allowed and permis- 
sible by the laws of such adjoining States. 

No limitation as to the kind or character of contract 
by which the connection is to be formed, is imposed by 
Indiana legislation. The only limit seems to be 
that Indiana railroad corporations may make any kind 
of a contract for connection with a railroad in an ad- 
joining State that will stand the test of the laws of that 
State. | 

Not a line of obstructive legislation, or of legisla- 
tion in the remotest degree hostile to any kind of a con- 
tract by which a continnous through line may be formed 
by and between railroads of Indiana and railroads of 
adjoining States, can be found upon the statute books of 
Indiana, while many statutes can be found either directly 
granting power to form such connections, by any kind 
of contract acceptable to the directors of the Indiana 
corporations, or by clear implication recognizing such 
power as existing, and legislating in reference to it as an 
existing power. 

Since this decision, if permitted to stand, involves 
consequences exceedingly serious and disasterous, not 
only to the St. Louis, Alton and Terre Haute Railroad 


Company, but also to almost every trunk line of railroad 


crossing Indiana in any direction, we will, at the risk of 
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making this brief somewhat lengthy, set forth such laws, 
and parts of laws, of Indiana as seem to us most clearly 
to grant authority, either directly or by clear implica- 
tion, to make just such contracts as the operating con- 
tract involved in the case at bar. 

The magnitude of the interests involved certainly 
warrants and demands a full and painstaking investiga- 
tion. 

In 1852 a general act was passed by the Legislature 
of Indiana, providing for the organization of railroad 


companies in said State, and prescribing generally the 


powers of such corporations. By the 87th Section of 
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said act. it was provided that this act might be amended 


or repealed at the discretion of the Legislature. Broad 
as that act was, it was very soon found insuflicient to 
meet all questions and cases that might arise with re- 
gard to the reorganization of companies, the establish- 


ment of railroad connections, the formation of through 


—) 


lines, and other matters necessarily connecting them- 

_~ 4 s lwrc 7 ats ny — ty or } 4 . < *< . » ‘ : 
selves with railroad enterprises and the general railroad 
system then being rapidly developed. Hence it has 


— 
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happened that numerous acts have since that time been 


passed, all of which have been treated as amendatory of 


the origina! 


the railroad companics organized under said original act. 


We desire to call the particular attention of the Court 
to several of these statutes. 

By the Articles of Incorporation under which the 
Indianapolis and St. Louis Railroad Company was or- 
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act, and as forming parts of the charters of 


a point on the western boundary line of Indiana, at or 


near which the St. Louis, Alton and Terre Haute Rail- 


road crossed said boundary line. 


When this operating contract was executed and de- 


livered, the following statutes of Indiana and Illinois 


were in full force. That they may be more easily com- 


pared, we print them side by side. 


INDIANA LAW. 


“AN ACT to authorize rail- 
road Compapies to consolidate 


their stock with the stock of 


Railroad Companies in this or 
in an adjoining State, and to 
connect their roads with the 
roads of said companies, and to 
authorize Railroad Companies 
to construct their roads on the 
routes which they may have 
heretofore surveyed and located, 
and to use and occupy the same 
when completed.” 

(Approved February 23, 1853.) 


“Section 1. (Sec. 3971 R.S. 


Ind. 1881.) Beit enacted by 
the General Assembly of the 
State of Indiana. That any 
railroad company heretofore 


organized, under the gencral 
or special laws of this State, 


shall have the power to intersect, 


join, and unite their railroad 


with any other railroad eon- 


structed or in progress of 


construction in this state, or in 


any adoining State, at such 


ILLINOIS LAW. 


“An act to enable railroad 
companies and _— plank-road 
companies to consolidate their 
stock, 

(Approved Febuary 28, 1854.) 

“Section 1. Be it enacted 
by the people of the State of 
Illinois represented in General 
Assembly, That all railroad 
companies and plank-road 
companies now organized, or 
hereafter to be organized, which 
now have or hereafter may 
have their termini fixed by law, 
whenever their said road or 
roads intersect by continuous 
lines, be, and the same are 
hereby authorized and empow- 
ered to consolidate their pro- 
perty and stock with each other, 
and to consolidate with com- 
panies out of this State, whenever 
their lines connect with the lines 
of such companies out of this 
State.” 

“An act to enable railroad 


Companies to enter into oper- 
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point on the State line, or at 
any other point, as may be 
mutually agreed. upon by said 
companies; and such railroad 
companies are authorized TO 
MERGE AND CONSOLIDATE THE 
STOCK OF THE RESPECTIVE 
COMPANIES, making one joint 
stock company of the two rail- 
roads thus connected, upon 
such terms as may be by them 
mutually agreed upon, in 
accordance with the laws of the 
adjoining State with whose road 
or roads connections are thus 
formed: Provided. Their char- 
ters authorize said railroads to 
go to the State line, or to such 
point of intersection. 

“See. 2. (Sec. 38972 R.S. Ind. 
1881.) That any railroad 
company heretofore organized, 
or which may hereafter be 
organized under the general or 
special laws of this state, sor 
the purpose of constructing 
a railroad from any point 
within thisState tothe boundary 
line thereof, is hereby em- 
powered TO EXTEND SAID 
RAILROAD into or through any 
other State or States, under 
such regulations as may be 
prescribed by the laws of such 
State or States, into or through 
which said road may be so 
extended, and the rights and 
privileges of said company over 


said extension, in the construc- 
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ative contracts and to borrow 
money.” 


(Approved February 12, 1855.) 


“Section 1. Be it enacted 
hy the people of the State of 
Illinois represented in_ the 
General Assembly, That all 
railroad companies incorporated 
or organized under, or which 
may be incorporated or organ- 
ized under the authority of the 
laws of this State, shall have 
power to make such contracts 
and arrangements with each 
other, and with railroad corpor- 
ations of otherStates, for leasing 
or running their roads, or any 
part thereof, and also to contract 
for and hold in fee-simple, or 
otherwise, lands or buildings 
in this or other States for depot 
purposes ; and also to purchase 
and hold such personal property 
as shall be necessary and con- 
venient for carrying into effect 
the object of this act.” 


The following act was passed 
in 1869—two years after the 
execution of the operating con- 
tract, but as it should be 
considered in connection with 
the act of Indiana, of February 
23, 1853, it is set forth here. 

“AN ACT in relation to of 
the Indianapolis and St. Louis 
Railroad Company and to 
authorize extension of said Rail- 


road, 


tion and use of said railroad, 
for the benefit of such company, 
in controlling and applying 
the assets of such company, 
shall be the same as if their 
railroads had been constructed 
wholly within this State. 

“Sec. 3. (See. 3973 R.S. Ind. 
1881.) That any railroad 
company heretofore organized, 
or which may hereafter be 
organized under the general or 
special laws of this State, and 
which may have constructed, 
or commenced the construction 
of their road so as to meet and 
connect with any other railroad 
In an adjoining State at the 
boundary line of this State, 
SHALL HAVE THE POWER TO 
MAKE SUCH CONTRACTS AND 
AGREEMENTS WITH ANY SUCH 
ROAD CONSTRUCTED IN AN 
ADJOINING STATE, for the 
transportation of freight and 
passengers, Or FOR THE USE OF 
ITS SAID ROAD, aS TO THE 
BOARD OF DIRECTORS MAY 
SEEM PROPER.” 

“AN ACT to explain an 
act entitled ‘ an act authorizing 
Railroad Companies to eonsol- 
idate their stock with the stock 
of railroad companies in this 
oran adjoining State, and to 
connect their roads with roads 
of said companies, and to 
authorize railroad companies to 


construct thetr roads on the 


11 


“Section 1. Be it enacted 
by the people of the State of 
[Illinois represented in the Gen- 
eral Assembly, that the lease of 
the St. Louis, Alton and Terre 
Haute Railroad Company, and 
the property and road thereof, 
io the Indianapolis and St. 
Louis Railroad Company, under 
which the railroad extending 
from Terre Haute, in the State 


’ 


x 


of Indiana, to East St. Louis, 
in the State of Illinois, 1s now 
operated, be and stand con- 
firmed according to the terms 
of said lease: Provided, how- 
ever, that nothing in this act 
shall be construed to release 
the said Jessors from any debt, 
cause of action or contract now 
existing against them. 

“2. The said lessees, their 
associates, successors and = as- 
signs, shall be a_ railroad 
corporation in this State, 
under the said style of 
“The Indianapolis and 5Bt. 
Louis Railroad Company,” and 
shall possess the same or as 
large powers us are possessed 
by said /essor corporation and 
such other powers as are usla 
to railroad corporations. Said 
Indianapolis and St. Louis 
Railroad Company may andare 
hereby authorized to extend 
said line of road from any point 
on the same between the Cittes 
of Pana and Litehfield, on 
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routes which they may have 
heretofore surveyed and located 
and to use and occupy the same 
when completed,’approved Feb. 


23, 1853.” 
(Approved March 4, 1853.) 


“Section 1. Beit enacted by 
the General Assembly of the State 
of Indiana, That the provisions 
of the first section of the act 
above recited were intended to 
apply to railroads hereafter 
organized as well as to those 
heretofore organized and _ it 
shail and may be lawful for 
railroad companies hereafter 
organized under the laws of this 
or any adjoining State, as well 
as those heretofore organized, 
to consolidate and make their 
stock joint stock with any other 
railroad company heretofore or 
hereafter organized as aforesaid, 
on the terms and conditions and 
subject to all the restrictions as 
stated in said act. 

“Sec. Z. Whereas, an emer- 
gency exists for the passage of 
this act, the same shall take 
effect and be in force from and 
after its passage.” 


1 


2 
said road, or from either of said 
points westward to the Missis- 
sippi river opposite Louisiana, 
or any point below not exceed- 
ing fifteen (15) miles, in the 
State of Missourt, with a branch 
thereof to the City of Quincy, 
in the State of Illinois, and the 
same to connect with the rail- 
road bridge over said river, at 
said City of Quincy. 

“3. This act to take effect 
and be in force from and after 
its passage.” 


(Approved March 10, 1869.) 


The subject of this Indiana statute of February 23, 


1853, is the connection of Indiana railroads with the rail- 


roads of adjoining States, so as to form continuous lines 
of transportation. No one can read the statute without 


so understanding. 
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The title is broad enough to fully support any pro- 
vision authorizing a connection between railroads of 
Indiana and railroads of adjoining States, so as to form 


continuous lines of traffic and transportation. 


ae 
The provisions of the act show most clearly the 
% policy of the State of Indiana to be, to encourage and 
promote such connection, and such construction of rail- 
roads, as will result in continuous lines extending into 


or through adjoining States. 

This act, which is still in full force, grants Indiana 
railroad corporations the right and power to form con- 
tinuous lines into adjoining States by four different 


methods, viz: 
1. By the first section of this act, an Indiana rail- 
—_e _ road company may CONSOLIDATE ITS Stock with the stock 
of a railroad company of an adjoining State—thus 


4 


forming one consolidated corporation. 


Consolidation would necessarily merge the entire 


a/ 


property and road of each consolidating company into 

the one corsolidated company. Therefore connection 

by consolidation could only take place naturally and 

properly in cases in which the consolidated company 

would need the entire property and road of both com- 

panies as one continuous line. But often that is not the 

case. Often one road only wants possession and use of 

F . part of another road, in order to complete its continuous 

uae line to a desired market. In such case some other 


method than consolidation must be resorted to, as the 


company, part only of whose line became part of the 
continuous line, would still retain, manage and operate 
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the remaining portion of its road. The case at bar pre- 
sents a good illustration. The St. Louis, Alton and 
Terre Haute Railroad Company owns two lines of road, 
one extending northeast from East St. Louis, IIl., to 
Terre Haute, Ind.,; with a short branch to Alton, Il. 
The other line of this company extended from East St. 
Louis, by way of Belleville and DuQuoin, into South- 
eastern Illinois. The Indianapolis and St. Louis Rail- 
road Company, for the purpose of its continuous lne 
from Indianapolis to St. Louis, only needed and desired 
that part of the road and property of the St. Louis, 
Alton and Terre Haute Railroad Company extending 
from Terre Haute to East St. Louis, with the Alton 
branch. It had no need of, or use for, the other line of 
railroad belonging to the St. Louis, Alton and Terre 
Haute Railroad Company, hence consolidation, which 
would merge the stock of the entire St. Louis, Alton 
and ‘Terre Haute Railroad Company with the stock of 
the Indianapolis and St. Louis Railroad Company, and 
make a single consolidated company owning and con- 
trolling the entire property of both companies, was not 
what was desired in this case, and would have led to 


many complications altogether unnecessary. 


The Legislature of Indiana saw that just such cases 
would arise, and hence did not limit the method of con- 
nection between railroads of Indiana and railroads of 
adjoining States to consolidation, but proceeded to de- 
fine other methods by which connection and continuous 
lines might be formed. The second section of the act 
of February 238, 1853, defines another method very 


clearly, namely : 


‘i savebitaels carer natin — ai . 
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2. That any railroad company organized “for the 
purpose of constructing a railroad from any point within 
this State to the boundary line thereof, is hereby em- 
powered to EXTEND SAID RAILROAD into or through any 
other State or States under such regulations as may be 
prescribed by the laws of such State or States into or 
through which said road may be so extended.” 

This same act of February 23, 1853, furnishes two 
additional methods. 

3. By the third section of the act it is provided 
that any railroad company “ which may have constructed 
or commenced the construction of their road so as to 
meet and connect with any other railroad in an adjoin- 
ing State at the boundary line of this State, shall have 
the power to make such contracts and agreements with 
any such road constructed in an adjoining State for the 
transportation of freight and passengers * * * as 
to the board of directors may seem proper.” 

Under this power the Indianapolis and St. Louis 
Railroad Company would undoubtedly have had the 
right to make a contract with the St. Louis, Alton and 
Terre Ilaute Railroad Company, under which the St. 
Louis, Alton and Terre Haute Railroad Company would 
have received from the Indianapolis and St. Louis Rail- 
road Company, upon the terms in said contract pro- 
vided, the freight and passengers of said Indianapolis 
and St. Louis Railroad Company and transported them 


from the western terminus of the Indianapolis and St. 


Louis Railroad to East St. Louis, and by which the In- 


dianapolis and St. Louis Railroad Company would have, 


upon the terms provided in said contract, received from 
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the St. Louis, Alton and Terre Haute Railroad Company, 
its freight and passengers and transported them from 
the eastern terminus of the St. Louis, Alton and Terre 
Railroad to Indianapolis. Such a contract we submit 
is all that could be made out of the provision of the 
third section above quoted. We further submit that 
such a contract would fall far short of forming such a 
connection and continuous line of traffic and transpor- 
tation as the needs of commerce require, and as is clearly 
contemplated by this act, and by the acts of Illinois. 
Under such a contract each company would retain pos- 


session of its own line and operate the same with its 


own rolling stock. Such a contract would not provide’ 


for, or cover, the running of solid trains over the entire 
line from Indianapolis to St. Louis. We know of one 
instance in which such an arrangement was put into 
operation. It resulted so disasterously and was found 
hedged about with so many difficulties and delays, that 
it was very speedily abandoned. But this third section 
does not end with the power granted in the last above 
quotation. It goes farther, and provides another separ- 
ate and distinct method by which connection between 


railroads ot Indiana and railroads of adjoining States 


may be accomplished so as to form a continuous line of 


transportation. This fourth method we give im the 


words of the law itself. 


4. That any railroad company “which may have 
constructed or commenced the construction of their road 
so as to meet and connect with any other railroad in an 
adjoining State at the boundary line of this State, sHaLL 


HAVE THE POWER TO TO MAKE SUCH CONTRACTS AND AGREE- 


ae SO OR, 
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MENTS WITH ANY SUCH ROAD CONSTRUCTED IN AN ADJOIN- 
“aa 


ING STATE, * *-* FOR THE USE OF ITS SAID ROAD, AS 


TO THE BOARD OF DIRECTORS MAY SEEM PROPER.” 


We submit that it requires no construction or refin- 
ing process to get at the meaning of this language. 
This grant of power is couched in plain and simple 
words of ordinary meaning. The Legislature of Indi- 
ana certainly meant something by them when it enacted 
them into a statute. The rules of construction require 
that these words shall have their due and ordinary 


meaning. 


It will be observed that the third section of this act 
is the one printed in the opinion and commented on by 
Mr. Justice Miller. Further on we will submit some 


additional sugv¢estions on this third section. But we de- 
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sire here to eall particular attention to the second section 


of this act, and ask the Court to consider and construe 
it in connection with the Illinois laws of February 28, 
1854, February 12, 1855, and March 10, 1869,'printed by 
its side. 

We submit that even if the third section of the act 
of February 23, 1853, had not been enacted, the second 
section of that act, taken in connection with the Lilinois 
law of February 12, 1855, gave to the Indianapolis and 
St. Louis Railroad Company full power and authority to 
execute this operating contract, and under it take pos- 
session of and operate the St. Louis, Alton and Terre 
[laute Railroad from Terre Haute to East St. Louis as 


an extension OF its line. 


By this second section the Legislature of Indiana 


Ce oe 
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granted to the Indianapolis and St. Louis Railroad Com- 
pany power to extend its line of railroad into and across 


[linois in any way that the laws of Illinois would permit. 


It cannot be disputed that under this section the 
Indianapolis and St. Louis Railroad Company would 
have had the power to build a new line of road across 
[llinois if the laws of Illinois would have allowed it to 
do so, but Illinois had not then, nor has it ever since, 
given Indiana railroad corporations the right to condemn 
and and build railroads in Illinois. 

It cannot be disputed that under this section the 
Indianapolis and St. Louis Railroad Company would 
have had the power to extend its railroad across the 
State of Illinois, by purchasing outright that part of the 
St. Louis, Alton and Terre Haute Railroad extending 
from the western terminus of the Indianapolis and Bt. 
Louis Railroad to East St. Louis, if the laws of Illinois 
would have permitted such purchase, but Illinois has 
never passed any law authorizing Indiana railroad cor- 
porations to purchase the railroad and franchise rights 
of [linois railroad companies. 

The statutes of Illinois prescribe two methods or 
“regulations,” under which the Indianapolis and St. 
Louis Railroad Company could extend its line across the 
State of [Illinois to East St. Louis. One was by consoli- 
dating with the St. Louis, Alton and Terre Haute Rail- 
road Company. The Illinois law of February 28, 1854, 
permitted such consolidation, but we have already seen 
that that was impracticable, because the Indianapolis 
and St. Louis Railroad Company had no use for a large 
part of the road of the St. Louis, Alton and Terre Haute 
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Railroad Company, known as the “ Belleville Branch,” 
extending via Belleville and DuQuoin out into eastern 
and southeastern Illinois. The St. Louis, Alton and 
Terre Haute Railroad Company desired to retain and 
operate this part of its railroad. Hence extension of its 
road by the Indianapolis and St. Louis Railroad Com- 
pany by consolidation with the St. Louis, Alton and Terre 


Haute Railroad Company was out of the question. 


The only other method or regulation by which, un- 
der the laws of Illinois, the Indianapolis and St. Louis 
Railroad Company could extend its railroad into and 
across Illinois to East St. Louis, was by lease or opera- 
ting contract, under which it could possess and operate 
that part of the St. Louis, Alton and Terre Haute Kail- 
road extending from its western terminus to Kast St. 
Louis. 

The law of [linois of February 12, 1855, permitted 
such an operating contract or lease to be made by an 
[llinois railroad corporation. The opinion delivered by 
Mr. Justice Miller in this case concedes that this [linois 
law gave to the St. Louis, Alton and Terre Haute Rail- 
road Company full authority to enter into and execute 
the operating contract in controversy. We submit that 
by the second section of the Indiana statute of February 
23, 1853, the Indianapolis and St. Louis Railroad Com- 
pany had full and equal authority to enter into and 
execute the same operating contract. The conditions 
and requirements of the laws of both States are ful- 


filled in this operating contract. The Indiana law 
said to the Indianapolis and St. Louis Railroad Com- 


pany “You may extend your railroad into and across 
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[linois under such regulations as may be prescribed by 
the laws of Illinois.” The Illinois law said to the In- 
dianapolis and St. Louis Railroad Company “You may 
extend your railroad into and across the State of Illinois 
by leasing an Illinois railroad already constructed.” 
Under these two clear and definite grants of power the 
Indianapolis and St. Louis Railroad Company entered 
into this operating contract or lease. We submit that 
the right to make the contract, and the validity, of the 
contract when made, cannot fairly be questioned in the 
light of a careful examination and comparison of these 


statutes of the respective States. 


That the Illinois Legislature regarded this operat- 
ing contract or lease as being made, on the part of the 
Indianapolis and St. Louis Railroad Company, under 
the authority of this second section of the Indiana 
statute of February 28, 1853. and that the contract 
amounted to an extension of the Indianapolis and 8t. 
Louis Railroad across the State of I[linois, is clearly 
manifest by the language used in the title, and in the 
body of the Illinois law of March 10, 1869, above set 
forth. 

That law seems to have been passed for the express 
purpose of meeting the very words of the second section 
of the Indiana law of February 23, 1853, and fully 
ratifying the contract made by the Indianapolis and 
St. Louis Railroad Company under the authority of that 
act. The words of the title of this last named 


[llinois law—which was passed just as the Indianapolis 


and St. Louis Railroad was approaching completion, as 


shown by the record in this cause—are, “An act in 
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relation to the Indianapolis and St. Louis Railroad 
Company, and to authorize extension of said railroad.” 
The first section fully ratifies and confirms the lease or 
operating contract. The second section proceeds to 
more fully confirm the contract as procuring and 
amounting to an extension of the Indianapolis and 
St. Louis Railroad by conferring upon the Indianapolis 
and St. Louis Railroad Company corporate powers in 
Illinois in respect to the line of railroad covered by the 
lease or operating contract. ; 

We are satisfied that this Court would not have 
rendered the decision as delivered in the opinion of 
Mr. Justice Miller, if these statutes in full had been 
before the Court for examination and comparison. 

In the spring of 1869 the Indianapolis and St. Louis 
Railroad Company was approaching completion, having 
been constructed westward beginning at Indianapolis. 
As before stated its Articles of Incorporation embraced 
a line from Indianapolis to a point on the boundary line 
between the States of Indiana and Illinois at or near 
which the St. Louis, Alton and Terre Haute Railroad 
then crossed said boundary line. | 

The promoters of the Indianapolis and St. Louis 
Railroad, desiring to save the building of an additional 
line from Terre Haute, to the State line procured the 


enactment of the following law by the Indiara Legisla- 


ture. 

“AN ACT to enable railroad companies which 
have formed articles of association, naming the places 
from and to which the proposed roads are to be con- 


structed, to perfect their lines by connections, to preserve 
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their franchises, and to define the extent, character, and 
privileges of the same. | 
(Approved May 4, 1869.) 

Section1. (Sec. 3967 R.S. Ind. 1881.) Be i enacted 
by the General Assembly of the State of Indiana, That any 
railroad company organized and incorporated under 
the general laws of this State, for the purpose of build- 
ing a railroad from any point in the State to a point on 
the State line, shall be authorized to connect with any 
other railroad already made from such point on the State 
line, at any convenient point of intersection within this 
State. 

Sec. 2. (Sec. 3968 kh. S. Ind. 1881.) Such connec. 
tion may be made by agreement between the respective 
companies, under and in accordance with the provisions 
of, and with all the rights, power and privileges granted 
by an act entitled ‘An act to authorize two or more 
railroad companies to assume a common name, and to 
sue and be sued, contract and be contracted with, and 
prosecute their business under such common name,’ 
approved January 25th, 1853. 

Sec. 3. (Sec. 3969 R. 8. Ind. 1881.) Any such 
railroad company so connecting with the road of another 
company, shall not be required to complete its own road 
to the State line, so long as it shall continue to be thus 
associated with the company owning such other road, 
already built from the State line; but its franchises and 
powers to build and complete its own road, to the ter- 
minal point on the State line, whenever it shall be 


necessary so io do, shall remain unimpaired: Provided, 


that a consolidation, ediher temporary or permanent, 
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effected under the first section of this act with any rail- 
road company, whose bridges or any of them, may be 
jointly used or occupied, or where a right by law exists 
to use and occupy by any other company, shall not in 
any manner affect the rights therein vested or secured 


by any act heretofore passed upon that subject. 


Sec. 4. (Sec. 3970 R. 8. Ind. 1881.) Any railroad 
company organized as in the first section of this act 
mentioned, and completing its connection with its ter- 
minal point on the State line by connection with the 
railroad of another company, as authorized by this act, 
shall be taken and deemed to be a company owning and 
constructing a road to the State line, and shall possess 
all the rights, franchises and privileges, and be subject 
to all the obligations and duties of a railroad company 
owning a road to the State line, as prescribed by any 
general law of this State, not inconsistent with the pro- 


visions of this act.” 


It is a matter of history, well-known in Indiana, 
that this law was procured by the promoters and 
builders of the Indianapolis and St. Louis Railroad, and 
that the law was devised and passed for the especial 
benefit of the Indianapolis and St. Louis Railroad Com- 
pany, although under the Constitution of the State, it 


was necessarily made general in form. 


When this law was passed the Indianapolis and 
St. Louis Railroad Company had possession of the St. 
Louis, Alton and Terre Haute Railroad, and had been 
in possession and operation of it under this lease or 


operating contract for nearly two years. This fact was 


24 


well-known to the Legislature of Indiana. It was thor- 
oughly known throughout the State that the Indianap- 
tie and St. Louis Railroad Company was organized, 
and that its road was being built for the express purpose 

holding and operating the St. Louis, Alton and 
Terre Haute Railroad, in connection with its own road, 
as a rival line, between Indianapolis and St. Louis, to the 
Terre Haute and Indianapolis Railroad, and the new 
line being built across the State of Illinois known as the 


“Vandalia Line.” 


The refusal of the Terre Haute and Indianapolis 
Railroad Company to execute the original operating 
contract devised and procured by these guaranteeing 
companies and the Pennsylvania Railroad Company; the 
withdrawal by the Pennsylvania Railroad C i oe a 
the league of eastern railroad companies; and the crea- 
tion of the Indianapolis and St. Louis Railroad Com- 
pany as a substitute for the Terre Haute and Indianapo- 
lis Railroad Company in the operating contract were 
all well-known facts. The formation of these two com- 
peting lines between Indianapolis and St. Louis where 
only one line had existed attracted more than usual 
attention. The Legislature of Indiana perfectly under- 


stood the situation when it passed this law. 


W ould it have passed this law in aid of the Indian- 
apolis and St. Louis Railroad Company if the laws and 
the policy of Indiana prohibited an Indiana railroad com- 
pany from executing such a contract as this operating 
contract, under which the Indianapolis and. St. Louis 
Railroad Company was then operating the St. Louis, 


Alton and Terre Haute Railroad ? 
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The act of January 25, 1853, mentioned in the sec- 


ond section of the statue last above set forth, reads as 


follows, viz: 


“ Section 1. (Sec. 3965 R. S. Ind. 1881). Be it 
enacted by the General Assembly of the State of Indiana, 
That whenever two or more railroad companies have 
heretofore become associatéd or shall hereafter become 
associated in jointly making or running their roads 
under any contracts formed or to be formed by such 
companies, and desire to assume one common name, it 
shall and may be lawful for such companies by resolu- 
tion of their respective boards of directors, entered 
upon their records, to adopt such name as shall be 
agreed upon.” 

By this law it will be seen that among other grants 
of power given by Indiana to its railroad companies, we 
here have the direct power given to railroad companies 
to enter into co-partnership and under a firm name 
transact the business of carrying on railroads. At all 
events, this law clearly shows the liberality of the Leg- 
islature of Indiana in respect to its railroad policy. 

In a former brief we contended, and still insist, that 
the last clause of the third section of the act of Febru- 
ary 23, 1858, contains a grant of power amply sufficient 
to authorize the Indianapolis and St. Louis Railroad 
Company to enter into this operating contract. 

After quoting this third section, the opinion deliv- 
ered by Mr. Justice Miller proceeds as follows: 


‘“ We cannot see in this provision any authority to 


make contracts beyond those which relate to forwarding 


by one company the passengers and freight of another, 
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on terms to be agreed on, and possibly for the use of the 
road of one company in running the cars of the other 
over it to its destination without breaking bulk.” 


We confess that we were not a little surprised on 
reading this announcement. It seems to us that it 1s 
utterly impossible to read the section without seeing 
that it provides for two separate and distinct kinds of 


contracts, or rather, that it provides for the making of 


contracts upon two separate and distinct subjects. We 


can best illustrate by dividing the section into its two 


distinct grants. 


“Sec. 3. Any railroad Com- 
pany heretofore organized or 
which may hereafter be organ- 
ized under the general or 
special laws of this State, 
and which may haveconstructed 
or commenced the construction 
of its road, so as to meet and 
connect with any other railroad 
in an adjoining State at the 
boundary line of this State, 
shall have the power to make 
such contracts and agreements 
with any such road constructed 
in an adjoining state, for the 
transportation of freight and 
passengers * * * asto the 
board of directors may seem 
proper.” 


Do these two sections 


“See. 3. Any railroad Com- 
pany heretofore organized or 
which may hereafter be organ- 
ized under general or special 
laws of this State, and which 
may have constructed or com- 
menced the construction of its 
road, so as to meet and connect 
with any other railroad in an 
adjoining state at the boundary 
line of this State, SHALL HAVE 
THE POWER TO MAKE SsUCH 
CONTRACTS AND AGREEMENTS 
WITH ANY SUCH ROAD CON- 
STRUCTED IN AN ADJOINING 
ae, * tS eee 
USE OF ITS SAID ROAD AS TO 
THE BOARD OF DIRECTORS 
MAY SEEM PROPER.” 


as above printed mean the 


same thing? Manifestly they do not. By the words 


ee 
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“or for the use of its said road,” the Legislature evi- 
dently intended other and different “ contracts and agree- 
ments” than mere contracts and agreements “for the 
transportation of freight and passengers,” for it had just 
given the power to make contracts for the transportation 
of freight and passengers. The disjunctive “or” is 
used, clearly showing the intention to make two differ- 
ent grants of power. Yet, under this announcement in 
the opinion, the two clauses of the section are made to 
mean one and the same thing, or rather, the last clause 
is deprived of all force and made to mean nothing, because 
the first clause granting power to make contracts and 
agreements “for the transportation of freight and pas- 
sengers,” is certainly broad enough to fully cover con- 
tracts “ which relate to forwarding by one company the 
passengers and freight of another, on terms to be agreed 
on, and possibly for the use of the road of one company 
in running the cars of the other over it to its destina- 


tion without breaking bulk.” 


The hauling by the St. Louis, Alton and Terre 
Haute Railroad Company with its engines over its track, 
in connection with its own trains, of all loaded freight 
and passenger cars delivered to it by the Indianapolis 
and St. Louis Railroad Company at the western ter- 
minus of the Indianapolis and St. Louis Railroad would 
certainly fall directly under the term “ transportation of 
freight and passengers;” in fact, that is just What it 
would be, and it would not be anything else. It would 
not be the Indianapolis and St. Louis Railroad Company 
having the use of the road of the St. Louis, Alton and 


Terre Haute Railroad Company, but would simply be 
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the St. Louis, Alton and Terre Haute Railroad Company 
having the use of, and using its own road to transport 
the freight and passengers delivered to it by the Indi- 
anapolis and St. Louis Railroad Company, in connection 


with its own trafic. 


But why should this Court seek to limit and restrict 
this law to one single kind of contract? No such lmi- 


tation or restriction can be found in the words of the 


law. The law says that any railroad corporation of 


Indiana that has constructed or commenced the con- 
struction of its road, so as to meet and connect with 
any other railroad in an adjoining State at the boundary 
line of this State, “ Shall have the power to make such 
CONTRACTS AND AGREEMENTS with any such road constructed 
in an adjoining State, 4 * * for the use of its 
said road, AS TO THE BOARD OF DIRECTORS MAY SEEM 
PROPER.” 


If language means anything, these words mean that 
the board of directors of the Indiana railroad corpora- 
tion has the right and power given to it to determine 
the kind and character of contracts it will make with 
the railroad corporation of an adjoining State, “ for the 


use of its said. road.”’ 


Under the words of this statute, and under the clear 
grant of power given by them, the boaru of directors 
of an Indiana Railroad corporation might make a con- 
tract for the partial use, or for the joint use, or for the 
exclusive use of a railroad in an adjoining State. The 


kind of contract and the extent of use are matters left in 


the discretion of the board of directors, and its power is 


~~ 
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plenary over that subject by the express grant given in 
the statute. 


In the case at bar the contract made was for the 
exclusive use of part of the railroad of the St. Louis, 
Alton and Terre Haute Railroad Company. We again 


insist that a fair construction of this section, applying 


to it the usual and well settled rules of construction and 


interpretation of statutes, make it amply sufficient to 
support this operating contract. 

When taken in connection with the second section 
of the same act, and the three acts of Illinois above 
quoted, it seems to us impossible for this Court on full 
consideration to hold that the Indianapolis and St. Louis 
Railroad Company did not have direct and explicit 


authority to make this operating contract. 


The construction given to this third section of the 
Indiana Statute of February 23, 1853, in the opinion 
seems to be based mainly upon the case of Board of 
Commissioners of Tippecanoe County V. Railroad Company, 
50 Ind., 110. After quoting a sentence from the opin- 
ion in that case the opinion in the case at bar proceeds 
as follows: 

“This was said in a case where the whole question 
turned on the power of one railroad to make, and the 


other to receive, a lease of the road.” 


We submit that this is a mistaken statement of the 
question upon which the decision in that case turned, if 
the Supreme Court of Indiana understood its own de- 
cision. ‘he Supreme Court of Indiana certainly deci- 


ded the case. In the decision the Court said: 
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“We do nor decide that railroad companies cannot 
become lessors or lessees of other railroad companies, 


for the purpose of running their lines in conjunction, 


facilitating commerce, travel and transportation. - 


If, then, the Supreme Court of Indiana understood 
its decision, the case did not turn “ on the power of one 
railroad company to make, and the other to receive, a 
lease of the road.”’ 

We are confident that a careful examination of the 
decision will convince this Court that the case in 50 
Ind., turned upon two points, viz: 

1. That the contract involved in the case was a 


fraud upon the rights of certain stockholders, and 


2. That the contract contravened public policy, be- : : 
cause it, in effect, caused the abandonment of the con- 
struction of the line of road from Lafayette to Muncie— 
and 


nearly two-thirds of the original corporate line 
wholly destroyed the Lafayette, Muncie and Blooining- 
ton Railroad as a competing line with the Wabash, St. 
Louis and Pacific Railway, the lessee party in said con- 


tract. 


The Board of Commissioners of Tippecanoe County, 
being a large stockholder in the Lafayette, Muncie and 
Bloomington Railroad Company, brought this suit 
directly against the company and its claimed lessee, the 
Wabash, St. Louis and Pacific Railway Company, to set 
aside a contract in the nature of a lease, but which was 
in effect a transfer of the finished portion of the road 
to the perpetual control of the lessee company, virtually 


abandoning the unfinished portion of the line, 


— 
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The Lafayette, Muncie and Bloomington Railroad 
Was In process of construction and its road had been 
completed from the Illinois State line to the city of La- 
fayette, about one-third of the distance of the corporate 
line of the company, but no part of it had been in oper- 
ation and it was entirely without rolling stock or other 
equipment, except such as was used in connection with 
its construction. The Lafayette, Muncie and Blooming- 
ton Railroad Company, having passed under other con- 
trol, after this contract had been entered into, united 
with the stockholders in an attack upon the contract, and 
filed a cross-bill setting up substantially the same facts as 
those relied on by the Board of Commissioners. . It was 
charged in the bill of the Board of Commissioners that 
this contract had been fraudulently entered into by the 
directors and oflicers of the company controlling it at 
the date of the contract, and that it was ultra vires and 
void. 

This contract, thus tainted with the charge of fraud, 
was so drawn that the Supreme Court seem to have been 
unable to characterize it either as a lease or a sale, but 
its effects are clearly stated by the Supreme Court of 
Indiana in its opinion. It eut the Lafayette, Muncie 
and Bloomington Railroad at Lafayette, and attached 
its Western Division to the Toledo, Wabash and West- 
ern Railway, forming a continuous line of road from 
sloomington, Illinois, to Toledo, Ohio, instead of a con- 
tinuous line from Bloomington, Illinois, to Muncie, In- 
diana, as contemplated by the original organization. It 
left the Eastern Division of the Lafayette, Muncie and 
Bloomington Road merely a local road between Lafay- 
ette and Muncie, without a western connection and 
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wholly destroyed as a competing line with the Toledo, 
Wabash and Western Railway. The aid obtained by 
taxation, and the stock subscribed along the line be- 
tween Lafayette and Muncie, were perverted from their 
original purpose—the building of a line that would com- 
pete with the Toledo, Wabash and Western Railway— 
and subordinated wholly to the interests of the Western 
Division, and to the interests of a portion of the stock- 
holders particularly interested in the Western Division. 
It contravened public policy, because instead of facilitat- 
ing commerce, travel and transportation, it throttled and 
destroyed two-thirds of the proposed new line, and made 
the Western Division merely a feeder to, instead of a 
competitor against, the Toledo, Wabash and Western 
Railway. The decision of the Court was against the 
validity of the contract, and was supported by a lengthy 
opinion in which, as we claim, nothing appears which 
can be properly construed as establishing a construction 
of the statute of February 23, 1853, that would impair or 
render void the contract under consideration in this case. 
It is true the Supreme Court of Indiana, in the decision, 
in referring to this act, uses the expressions quoted in 


the opinion of the Court in this case, among others, 


that *‘ the title of the act nowhere mentions a lease or a 


sale,’ but, as the Constitution of Indiana does not re- 
quire the title to do more than to properly express the 
subject of the act, this expression of the Supreme Court 
of Indiana cannot be held to impair any proper right 


or authority which the act itself may confer. In com- 


menting upon the last clause of this third section of 


the act of 1853, it would seem very clear that the learned 


+ 
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Judge who framed that opinion understood it to confer 
more power than is suggested in the opinion of the 
Court in this case; namely, to enter into such agree- 
ments for the use of the road of another company in 
running cars over it to their destination without break- 
ing bulk, for it is said by the Supreme Court of Indiana 
in the decision, “‘ even if this section could be held to 
authorize the transfer of the use of one road to another, 
the words cannot fairly mean the transfer of one division 
of a road to the injury of another division of the same road, 
thus putting the two divisions in direct antagonism, 


both in their interests and connection.” 


Having held for the reason stated by the learned 
Judge who delivered the opinion, that that particular 
contract was not authorized either by public policy or 
by the Legislature of the State, the opinion proceeds to 


state: 


“ We do not decide that railroad companies cannot 
become lessors or lessees of other railroad companies, or 
make other contracts with other railroad companies, for 
the purpose of running their lines in conjunction, facill- 
tating commerce, travel, and transportation, or for any 
legitimate purpose for which railroad companies are 
organized. There is much in the legislation of the State 
favoring this view and many decisions of this court 
sustaining the advancing enterprise of the country, but 
all such contracts must come within the powers of the 
corporation, must not exceed the powers of the agency 
that makes them, must not violate the rights of stock- 


holders or contravene public policy.” 
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In the opinion on petition for rehearing in this 
same case the Supreme Court of Indiana say: 


“The appelles seem to think that we ought to have 
decided the general question, whether railroad com- 
panies can lease their roads under the laws of this State. 

** ** ** When such a question is properly 
raised before us upon a lease made for the legitimate 
purposes of commerce and travel, and in accordance 
with the proper use of railroads, it will be our duty to 
decide whether such a lease is authorized and can be 
upheld by the laws of this State. It must be remem- 
bered that courts can decide nothing but what is fairly 
within the record in each given case. * * . 
In the case under consideration, the want of power was 
pleaded against the corporation to prevent the perpetra- 
tion of an alleged wrong.” 

After the use of such language as we have quoted 
from the original decision, and from the decision upon 
petition for rehearing, we do not see how it is possible 
to claim that this case decides against the power of one 
railroad company to make, and the other to receive, a 
lease of aroad. This language, quoted from the Indiana 
decision, might well apply to the action of the Indiana 
companies involved in the contest then before the Court. 
At the same time this language clearly draws a line 
between contracts of the kind involved in that contro- 
versy and ordinary bona fide leases for the purpose of 
facilitating commerce, travel and transportation. In 


that case the result of the contract was to defeat the 


purposes of the organization of the Lafayette, Muncie 


and Bloomington Railroad Company and subordinate 
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the interests of that company to the interests of a rival 
line. The operating contract in the case at bar is for 
no such purpose, but is for the purpose of extending the 
line of the Indianapolis and St. Louis Railroad Company 
through the State of Illinois under authority directly 


conferred by the State of Illinois to make such extension. 


In this connection we desire again to call the atten- 
tion of the Court to the fact that the laws of Indiana 
relating to the organization and corporate powers of 
railroad companies have for their design the develope- 
ment of the railroad system of Indiana, in. connection 
with the systems of adjoining States, and particularly 
those of Ohio and Lllinois. Such has clearly been the 
public policy of Indiana for over a quarter of a century. 
The railroad system of the United States is based upon 


the legislation of the several States, and as no State 


possesses any authority in and of itself to authorize the 


construction of railroads beyond its own limits, in the 
organization and operation of what are termed “trunk” 
or “through” lines, it becomes absolutely indispensable 


to have the concurrence of the State authorities of other 


States, and nowhere is this more indispensable than in 


the State of Indiana, extending as it does trom the 
Lakes to the Ohio River. No trunk line extending from 
the eastern sea-board beyond the western boundary line 
of the State of Ohio can be a continuous line across the 
State of Indiana without the authority of the State of 
Indiana. Therefore, not only by its legislation, but by 
its public policy in co-operating with other States, and 


by the universally recognized comity between States, 


Indiana has uniformly extended Legislative facilities, 
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permitting and encouraging the formation of continuous 
lines of traffic and transportation. The judicial deci- 
sions of Indiana have also in their general scope and 
bearing strengthened and upheld that policy, so that it 
may be regarded as the settled public policy of the 
State to favcr the formation of continuous or through 
lines of transportation. That such is and has been the 
policy of the State of Indiana is ‘clearly announced in 
the decision in 50 Ind., above commented on. 

After having expressly stated that the Court did 
not decide that railroad companies cannot become les- 
sors and lessees of other railroads, or make contracts 


with other railroads for the purpose of forming contin- 


‘ uous lines, it states: 


“There is much in the Legislation of the State 
favoring this view, and many decisions of this Court 
sustaining the advancing enterprise of the country.” 

Since the decision in 50 Ind., in the case of fill 
v. Nisbet, 100 Ind., 341, our Supreme Court has gone 
much farther than any implication of the decision in 
60 Ind., would suggest in upholding arrangements 
looking to the formation of continuous lines of trans- 
portation. There is nothing in the laws of Indiana 
that directly authorizes an Indiana railroad corporation 
to buy stock, or a majority of the stock of another rail- 
road corporation. Any such purchase, standing solitary 
and alone, could not be upheld as being within the cor- 
porate powers of the companies to such contract of 
purchase and sale. But in the case just eited, such a 
purchase of the stock of one railroad corporation by 


another railroad corporation is upheld, because it was 
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made with the ultimate view of forming a connection 
between the two lines. 

After admitting the rule to be that in general one 
corporation cannot, without express statutory authority 
become the owner of any portion of the stock of an- 
other corporation, the Supreme Court proceeds-to say : 

‘“ Whether the purchase ot stock in one corporation 
by another is wltra vires or not, must depend upon the 
purpose for which the purchase was made, and whether 
such purchase was, under all the circumstances, a neces- 
sary or reasonable means of carrying out the object for 
which the corporation was created, or oné which under 
the statute it might accomplish.” 

“Section 3951, R. 8. 1881, authorizes any railroad 
corporation organized under the provisions of the gen- 
eral railroad law, ‘to acquire by purchase or contract, the 
road, road-bed, real and personal property, rights and 
franchises of any other railroad corporation or corpora- 
tions which may cross or intersect its line; and if in 
any case it should appear to be a necessary or reasonable 
means to that end, no reason is perceived why it might 
not be accomplished by purchasing the stock, instead of 
purchasing the corporate property directly. In short, 
the purchase of stock by one railroad corporation in 
another will be upheld whenever it is a necessary or rea- 
onable means to the accomplishment of an end proposed, 
which is within the scope of its statutory powers. 

“ Keeping in view the averments in the complaint, 
from which the purpose for which the stock was pur- 
chased may be fairly inferred, and considering the broad 


and comprehensive powers, conferred by the statutes on 
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railroad corporations, authorizing them to acquire real 
and personal property, ‘necessary to accomplish the 
object for which the corporation is created, and to 
acquire the property of, and consolidate with uncom- 
pleted connecting and intersecting lines, and we cannot 
say that the purchase of the stock was unauthorized. 

Rk. S. 1881, sections 39038, 5951. 


ae 


“The presumption must be indulged that the pur- 
chase of the stock of the Cincinnati, ete., Co. by the 
Local ‘Trade Co., was a necessary or reasonable means 
to the accomplishment of the object which the corpora- 
tion had.in view, and that that object was within some 
one of its statutory powers. ftyan v. Leavenworth, Sc. 
Rk. W. Co., 21 Kan. 365, The facts in the case cited 
were that the Leavenworth, Atchison and Northwestern 
hallway Company was organized to construct a railroad 
from Leavenworth to Atchison, and the Missouri River 
railroad Company owned a railroad running from 
Leavenworth to W yandotte. The company first named 
purchased from the county and city of Leavenworth 
$250,000 of the stock of the last named company, with 
a view of having a continuous line from Atchison to 


vandotte, and the contention was madethere, as here. 


that the purchase of the stock was ultra vires. The 
learned judge, pronouncing the judgement of the court 
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by the petition that the purchase of this stock was 
necessary for the purposes of the corporation, in the 
absence of any statement to the contrary, we are to 
presume the company was acting within the terms of its 
authority and power.’ 

“Church, J., in City of Bridgeport v. Housatonue 
R. R. Co., 15 Conn. 475, said: ‘It has long been an 
established principle in the law of corporations, that 
they may exercise all the powers within the fair intent 


and purpose of their creation. ** ** * In 


doing this, they must have a choice of means adapted 


to ends, and are not to be confined to any one mode of 
operation.’ ” | 

In support of the views thus expressed by the 
Supreme Court, it cites sections of the statute of the 
State of Indiana illustrating the general character of 
the legislation of Indiana with respect to the powers of 
railroad corporations, and the purposes of that legisla- 
tion, as favoring railroad extensions and the formation 
of continuous lines of transportation. 

In further support of the proposition that the 
Indianapolis and St. Louis Railroad Company had full 
power and authority, by direct legislative grant, to make 
the lease or operating contract in controversy, we desire 
to eall the attention of the Court to the following law, 
which was in full foree when this contract was made, 


and still remains in force, viz: 


“An Act to authorize, regulate, and contirm the 
sale of railroads, to enable purchasers of the same to 


form corporations, and to exercise corporate powers, 


and to define their rights, powers, and privileges; to 
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enable such corporations to purchase and construct con- 
necting and branch roads, and to operate and maintain 
thesame. (Approved March 38, 1865.) 

“Sec. 7. (Sec. 3951 R. 8S. Ind. 1881.) Any rail- 
road company incorporated under the provisions of this 
act, shall have the power and authority to acquire, by 
purchase or contract, the road, road-bed, real and personal 
property, rights and franchises, of any other railroad 
corporation or corporations which may cross or intersect 
the line of such railroad company, or any part of the 
same, or the use and enjoyment thereof, in whole or in part, 
AND MAY ALSO PURCHASE OR CONTRACT FOR THE USE AND 
ENJOYMENT, IN WHOLE OR IN PART, OF ANY RAILROAD OR 
RAILROADS, LYING WITHIN ADJOINING STATES, ete.” 

What do these words mean? Can they possibly be 
construed as meaning anything else than that an Indiana 
railroad corporation has the power to contract for the 
use and enjoyment in whole or in part of any railroad 
in an adjoining State? That is just what the Indian- 
apolis and St. Louis Railroad Company did by the con- 
tract in controversy. It contracted for the use and 
enjoyment of the St. Louis, Alton and Terre Haute 
Railroad, a railroad of Llbhnois, organized under and 
controlled by Illinois law. 

If it is contended that this law applies only to rail- 
road corporations organized by purchasers at foreclosure 
sales of railroads, our answer to such a suggestion would 
be threefold. 

1. It would be absurd to suppose that the Legisla- 
ture of Indiana intended to confer larger powers and 


broader grants upon railroad corporations reorganized 
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upon the foreclosure and sale of pre-existing railroads 
than were conferred upon the original railroad corpora- 
tions foreclosed, or than are conferred upon new rail- 
road corporations organized for the construction of new 


lines of railroad. 


To entertain such a supposition would be to assert 
that the Legislature of Indiana offers a premium to its 
railroad corporations to become insolvent and go into 
bankruptcy and liquidation, in order that by reorganiza- 
tion on foreclosure sale they may obtain larger powers 
and valuable additional grants of corporate authority. 


2. Such legislation would be special legislation, 
and legislation in favor of a particular class of railroad 
corporations, to the exclusion of all other railroad cor- 
porations, which would be in direct violation of the 
provisions of the Constitution of Indiana. 

8. The Supreme Court of Indiana has already 


decided in Hill v. Nisbet, 100 Ind. 350, that this very 


y 
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section is a part of the “General Railroad Law” of 


Indiana. 

We contend that in the statutes already quoted 
there are three clear grants of power, either of which 
conferred authority upon the Indianapolis and St. Louis 
Railroad Company to make the operating contract in 
controversy, when construed in connection with the 
statutes of [lhnois, namely : 

1. The grant of power contained in the second 
section of the act of February 23, 1855. 

2. The grant of power contained in the last clause 


of the third section of the act of February 23, 1853. 
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8. The grant of power contained in the seventh 
section of the act of March 3, 1865. 


In 1875 the Legislature of Indiana passed an act 
providing for the incorporation of companies for the 
purpose of constructing railway bridges and tracks 
over rivers and streams forming parts of the boundary 
of the State. We quote the title and part of the tenth 


section of this act. 


“An Act providing for the incorporation of com- 
panies formed for the purpose of constructing bridges 
for railway or common roadway purposes, or both, over 
rivers and streams forming the boundaries of the State 
of Indiana or a part thereof.”? (Approved March 2, 1875.) 


“Section 10. (Sec. 3556, R. S. Ind., 1881.) The 
said corporation shall have the right to contract, at any 
agreed sum or rate, with any railroad company now ex- 
isting or which may hereafter be incorporated, for the 
annual use of said bridge by the cars or engines, or for the 
USEé of said railroad COMPANY > and any such railroad COonm- 
pany is hereby authorized to subscribe for the stock or 
purchase the bonds issued by said bridge company, and 
is further authorized to make all such guarantees as to the 
net earnings of said bridge over the cost of operation and 
repair, aS Tray be agreed upon by the two contracting cOm- 


panies.” 


Here we have power given to any Indiana railroad 
corporation to lease a railroad bridge—and the railroad 
tracks constructed on it—one end of the bridge being 
in Indiana and the other end being in an adjoining 


State. More than that, Indiana railroad corporations 
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are granted power to guarantee such net earnings of such 
bridges as may be agreed upon. 

Why was this law passed? Plainly for the express 
purpose of encouragirg and facilitating the formation 
by Indiana railroad corporations, of continuous lines of 
transportation into adjoining States. 

Would such a law have been passed if the Indiana 
‘allroad corporations, owning lines extending to the 
boundaries of the State, have no power to make con- 
tracts for the possession, use and operation of connect- 
ing railroads in adjoining States ? 

Would the Legislature have given a railroad cor- 
poration of Indiana power to guarantee certain net 
earnings to a link in its continuous line formed.by a 
bridge across a river forming part of the State bounda- 
ries, if it is ultra vires for that same corporation to 
guarantee the obligations of a railroad corporation 
whose line of road connects the guarantor campany’s 
‘allroad with a bridge spanning the State line? 

We now ask the Court to consider several statutes 
recognizing the existence of the power of Indiana rail- 
road corporations to become lessees or lessors of rail- 


roads. 


“An Act to provide compensation to the owners of 


animals killed or injured by the cars, locomotives, or 
other carriages of any railroad company in this State, 
and to enforce the collection of judgments rendered on 
account of the same, and to repeal all laws inconsistent 
therewith. (Approved March 4, 1863.) 
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and other persons, running or controlling any railroad, 
in the corporate name of such company, shall be liable, 


jointly or severally with such company, for stock killed 


or injured by the locomotives, cars, or other carriages of 


such company, to the extent and according to the pro- 
visions of this act. 

“Src. 2. (Sec. 4026 R.S. Ind., 1881.) That when- 
ever any animal or animals shall be or shall have been 
killed or injured by the locomotives, cars or other car- 
riages used on any railroad in, or running into or 
through this State, whether the same may be or may 
have been run and controlled by the company, or by the 
lessee, assignee, receiver, or other person, the owner 
thereof may go before some justice of the peace of the 
county in which such killing or injuring occurred, and 


file his complaint in writing, and such justice shall fix a 


day to hear said complaint, and shall cause at least ten 


days’ notice to be served on the railroad company, by 
the service of a summons by copy on any conductor of 
any train passing into or through said county, but in all 
cases when the value of any animal or animals so killed, 
or the injury done shall exceed $50, the owner or owners 
of any such animal or animals, may file his or their 


complaint, and prosecute his or their claim before such 


justice of the peace, in the Court of Common Pleas, or 


in the Circuit Court of the county, at his or their option. 

Src. 4. (Sec. 4028 R.S. Ind., 1881.) The action 
may, in all cases contemplated by this act, be brought 
against the railroad as defendants, whether the same is 
or was being run by the company or by a lessee, assignee, 


receiver or other person in the name of such company. 
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Sec. 5. (See. 4029, R. S. Ind., 1881). On. the hear- 
ing of any such cause, the court or jury trying the same 
shall give judgment for the plaintiff or plaintifis for the 
value of the animal or animals killed or the injury done, 
without regard to the question whether such killing or 
injury was the result of wilful misconduct or negligence, 
or the result of unavoidable accident; and if such cause 
be commenced in the Common Pleas or Circuit Court 
of the county in which such animal or animals are killed, 
or such injury done, the court shall, on motion of the 
plaintiff or plaintiffs, on the rendition of such judgment, 
or afterwards at any time, when notice of such motion 
has been served on the railroad company defendant, at 
least ten days before the first day of the term of the 
court at which such motion is to be heard, order a writ 
to issue, directed to the sheriff of the proper county, for 
any agent, conductor, employee of such railroad com- 


e < 


pany, or of the lessees, receivers or assignee of such 


company, named in such motion, to appear forthwith or 


at such time as the court may direct, and answer upon 


oath as to the amount of money in their hands, if any, 


belonging to such company, or to such assignees, lessees, 
receivers as aforesaid, and also as to the probable amount 
of money received by such agents, conductors, or em- 
ployees as aforesaid, belonging to such railroad com- 
pany, dessees, assignees, or receivers as aforesaid; and if 
such agent, conductor or employee as aforesaid shall 
answer that he has, or that they have any such money, 
or are in the constant receipt of money as such agent, 
conductor or employee as aforesaid, the Court shall 


order such agent, conductor or employee as aforesaid, to 
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pay into the clerk's office of such Court, at such times 
as may be named by the Court, such portions of the 
money so held or received as aioresaid, not exceeding 
one-half the amount thereof, as may be deemed just by 
the Court, until such judgment and cost is fully paid and 
satisfied. 

Sec. 7. (Sec. 4031, Kk. 5.1881). This act shall not 
apply to any railroad securely fenced in, and such fence 
properly maintained by such company, lessee, assignee, 
receiver, or other person running the same.” 

We submit that no one can read this law without 
knowing, that by it, the Legislature of Indiana recognizes 
the right of railroads, and railroad property, to be and 
become lawfully subject to leases and operating con- 
tracts, as an existing right. 

It legislates with regard to the obligations and 
rights of lessecs of railroads as being lawfully in the 
possession, control and operation of leased railroads. 
To claim that the Legislature, by the repeated use of 
the words “ lessees” and “lessee”? tound in every section 
of this law, intended to legislate with regard to the 
duties, rights and habilities of wnlawful possessors of 
‘ailroads, and usurpers of corporate franchises, would 
strike the average mind as absurd. | 

This law was in force when the operating contract 
in question was made. It all remains in force to-day, 
excepting the first section. 

Many lessee companies were then operating their 
leased railroads under their own names, and not in the 
corporate name of the lessor company. When suits 


were brought against leased lines they answered that 
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this act did not apply to them, inasmuch as they were 
not running or controlling the railroad in the corporate 
name of the lessor company, as defined in the first sec- 
tion of the act. The Supreme Court of Indiana held 
that lessee companies were right in so pleading, and 
held that they were not liable, under this act, for stock 
killed if they were operating their leased railroads in 
the name of the lessee companies. 

To remedy this defect in the law the legislature 
passed the following amendment to the first section, 
which is now in force: 

“Section 1. (Sec. 4025 R. 8. Ind. 1881.) <Any 
‘ailroad, corporation, /essee, assignee, receiver, and other 
person or corporation, running, controlling or operating 
any railroad into or through this State, shall be liable, 
jointly or severally, for stock killed or injured by the 
locomotives, cars or other carriages run on such road, in 
the name in which the road was run or operated at the 
time, to the extent and according to the provisions of 
this act; And the bills of lading, usually issued at any 
railroad station in the county in which such stock was 
killed or injured, shall be prima facie evidence as to the 
character or name in which said railroad was owned, 
held, controlled or operated.” (Approved March 14; 
1877 ). 

Again we submit that it is utterly impossible to 
believe that the Legislature in passing this amendment 
to the act March 4, 1863, intended to legislate with 
regard to the obligations and rights of unlawful possessors 
and operators of railroads. 


~The next act to which we eall attention is an act 
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requiring lessees of railroads to appoint an agent in each 
county into or through which their leased railroad may 
run. The law is as follows: (Approved March 16, 1877.) 

“Section 1. (Sec. 4039 R. 8. Ind., 1881.) Every 
railroad corporation, owning any railroad or the fran- 
chises thereof, created under any law of this State, -and 
having no office, director or fixed place of business in 
this State, and the vendee, lessee, or other party owning, 
running, controlling or operating any railroad into or 


< 


through this State, shall appoint and keep an agent in 
each and every county in this State, into or through 
which such railroad may run, on whom process may be 
served in any action brought in the proper county 
against any of the parties herein named, the service on 
whom shall be held to be a legal service on the defendant, 
the same as if service had been made on the President 
or Directors thereof. 

Sec. 2. (Sec. 4040 R.S. Ind. 1881.) Hach and every 
party mentioned in the preceeding section shall file a 
written instrument in the Clerk’s office of each and every 
county in this State, into or through which said railroad 
may run, under the seal of such corporation, vendee, 
lessee or other party owning, running, controlling, or 
operating any railroad into or through this State, signed 
by the President and Secretary, if any, authorizing the 
service of such process, and consenting that the service 


thereof, upon such agent, shall be held to be valid in law, 


and waiving the benefit of error on appeal, by reason of 


service having been made on such agent.” 
This law again clearly recognizes the right of lessees 
to be and remain in the lawful possession and operation 


of leased railroads. 
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On April 7, 1881, the following act was passed by 
the Legislature of Indiana: ' 

“Section 1. (Sec. 4018 R. 8S. Ind., 1881.) <Any 
railroad company, now or hereafter lawfully organized, 
and owning or operating under lease or otherwise, rail- 
roads in this State, be and the same is hereby authorized 
and empowered to construct, maintain, own and operate lines 
of telegraph upon and along the route and right of way of 
the railroad, or railroads owned or operated by it, and such 
additional distances beyond the termini of the main line 
or branches of such road or roads, or from points on the 
main line or branches thereof as may be necessary to 
reach business centers, for its own and also for the public 
or commercial uses, and to connect and operate the same 
for like use in connection with the telegraph companies 
or individuals in this or any other State, so as to form a 
continuous line, upon such terms and conditions for the 
interchange and forwarding of business as may be 
mutually agrceable to the parties, and to charge, collect 
and receive reasonable and customary rates for trans- 


mission of telegrams thereupon. 


“Sec. 2. (Sec. 4019 RK. S. Ind., 1881.) | Chat it 
shall be lawtfui for any such company as is named in the 
first section of this act, and the same is hereby authorized 
and empowered to acquire, upon terms mutually agree- 
able to the parties, the right to construct lines of 
telegraph, or to acquire telegraph lines already con- 
structed upon and along the line of any other railroad 
or railroads in this or any other State, and to maintain 
and operate the same separately or in connection with 


their own line of transmission of its own or public or 
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commercial telegrams, and charge and collect customary 
rates therefor; Provided, That all railroad companies 
owning and operating any telegraph line or lines, under 
the provisions of this act, shall be subject to all the 
regulations, penalties and liabilities of telegraph com- 
panies as are now, or may hereafter be provided bylaw, 
when receiving, transmitting and delivering messages 
for the public or any individual or company.” 

By this law valuable franchises are given to lessee 


railroad corporations in respect to their leased railroads. 


By the provisions of the first section any railroad com- 


pany operating a railroad in this State under lease is 
authorized and empowered to construct, maintain, own 
and operate lines of telegraph upon and along the right 
of way of such leased railroad. This section further 
gives such lessee company the right to build telegraph 
lines beyond the termini of the leased lines for the pur- 
pose of forming continuous telegraph lines. 

By the second section lessees of Indiana railroads, 
as such lessees, are given the right to purchase, maintain, 
and operate telegraph lines on other railroads, or to build, 
maintain and operate telegraph lines on other railroads 
upon such terms as the lessee companies and the other 
railroad corporations may agree upon. 

It is impossible to believe that such a law would 
have been passed, and such rights and franchises con- 
ferred upon lessee railroad corporations, if Indiana 
railroad corporations possessed no power to become 
lawful lessors or lessees of railroads. 

In a former brief we cited the eighth section of an 


act passed by the Legislature of Indiana December 18, 


1865, That section reads as follows: 
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(Special Session 1865, p. 121.) 

“Sec. 8. In case any railroad or part thereof shall 
have been, or shall hereafter be /Jeased, conveyed or 
mortgaged to any other railroad company, and shall be 
in the possession of such other company, under such 
lease, conveyance or mortgage, the road, or part thereof, 
so leased, conveyed or mortgaged, shall, during the con- 
tinuance of such possession, be assessed, for taxation, 
as the property of the company having such possession, 
in the same manner as if it were a part of the road of 
such lessee, grantee or mortgagee, under its own charter; 
and such (essee, grantee or mortgagee, shall, during the 
continuance of such possession, have all the rights and be 
subject to all the duties and liabilities in relation to the road, 
or parts thereof, so held, which. are created by this act, and 
both its property and the road, or parts thereof, so held, 
with its fixtures and the property used in operating the 
same, shall be lable for the payment of such taxes, in 
the same manner as railroad property is, in other cases 
made hable for taxes properly assessed against the same.” 

In the opinion of Mr. Justice Miller in this case 
this law is disposed of in these words: 

“The mention of lessees as possible holders of the 
possession of railroad property, neither implies that they 
are lawfully so, or that such an absolute transfer of 
road, appurtenances, franchises, powers and their con- 
trol as the one found in this case, is authorized by law, 
nor, though it may be in operation, does it give sanction 
to or create such a law.” 

We respectfully submit that this law clearly implies 


something more than the mere purpose of the State to 
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collect taxes on property in the possession of one who 
holds it without lawful right. 

This law says: ‘“ Such lessee shall, during the con- 
tinuance of such possession, have all the rights and be sub- 
ject to all the duties and liabilities in relation to the road so 
held, which are created by this act.” 

Do not these words clearly imply a lawful possession ? 
Would the Legislature confer “ rights in relation to the 
road ” upon an unlawful holder of the road—a usurper 
of franchise rights? Throughout this section lessees are 
put upon the same level as mortgagees and grantees. 
It is only such companies as are in possession of rail- 
roads under leases, conveyances or mortgages that are to be 
treated as the owners, so far as the State is concerned, 
in the assessment and collection of taxes. It cannot 
fairly be presumed that the Legislature of Indiana in- 
tended to treat as owner of a railroad a lessee corpora- 
tion unlawfully in possession of the road under an un- 
authorized and illegal lease. 

But this section goes farther and grants to the 
lessee corporation, as such, all rights created by the act. 
By the fifth section of the act it is provided that any 
railroad company, dissatisfied with the valuation made 
by the county appraisers, may appeal from that valua- 
tion or assessment to the State Board of Equalization 
at its first session thereafter, by serving a written or 
printed notice, sealed with its corporate seal, on the 


Auditor of State to that effect. 


This is one of the rights given by section eight to a 
lessee corporation. Would the Legislature have con- 


ferred upon an illegal possessor of a railroad the right 
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to contest the amount of taxes assessed against that 
road, and carry that contest by appeal, in the name of 
the lessee company, before the State Board of Equaliza- 
tion ? 

Before proceeding to discuss the authorities upon 
which the opinion in this case seems to be based, we de- 
sire to call the attention of the Court to a few of the 
many decisions of the Supreme Court of Indiana, 
recognizing lessees as rightful possessors and operators 


of leased railroads in Indiana. 
SYLLABUS. 


“ RatLroaps.—Lease.—Liability for Torts. A railroad 
company, running and operating a railroad under a lease from 
another railroad company, cannot be held liable, either at com- 
mon law or by virtue of the statute, for torts committed by the 
lessor prior to the execution of the lease.” 


DECISION. 


“On general principles of law, the defendant can- 
not, by taking a lease of the road-bed, machinery, fran- 
chises and effects of the Chicago, Columbus and Indiana 
Central Railway Company, become liable for the torts 
of the latter company committed before the lease. Nor 
do we think the statute on the subject of killing animals 
by railroad companies (3 Ind. Stat., 413), fixes upon the 
lessee any liability for animals killed by the lessor before 
the execution of the lease. 

“The judgment below is reversed, with costs, and 
the cause remanded for a new trial.” - 

The P., C. & St. L. Ry. Co. v. Kain, 35 Ind., 


v/ 


- pp. 291, 292. | 
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SYLLABUS. 


“ Held, that the averments were not sufficient to charge 
either company with liability under the statute, as the railroad 
corporation owning the track was not shown to have authorized 
the use of its road; nor was the company owning the cars 
alleged'to have been controlling or running the road in the 
corporate hame of the corporation owning the road, either as 


lessees, assignees, receiver, or otherwise.” 


DECISION. 

“The exact question which is now presented has 
not, so far as we are aware, been decided by this Court. 
In order to make the Indianapolis, Cincinnati and 
Lafayette Company lable, jointly or severally, with the 
company owning the road, the Cincinnati and Martins- 
ville Company, it must have been running or controlling 
the road of that company, in the corporate name of 


such company, either as lessee, assignee, receiver, or 


otherwise. The complaint contains no allegation to 


this effect, and for this reason, we think, did not show 


any cause of action against the Indianapolis, Cincinnati 
and Lafayette Company. If it had been alleged, which 
may be the fact for aught we know, that the Indianap- 
oe olis Cincinnati and Lafayette Company was running 


: the Cincinnati and Martinsville Company’s road, in its — 
| name, under a lease from it, this would have rendered 
a both companies liable, either jointly or severally, for 
the injury done.” 

: 
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SYLLABUS. 


“ RaAILROAD.—Aulling Stock.—Lnability of Lesseee.— Siuiute 
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Construed.—By the 1st section of the act of March 4th, 1863, 
(1 R. S. 1876, p. 751,) in relation to animals killed or injured 
on a railroad, it was intended, that, where a leased railroad is 


run or controlled by a lessee thereof, ‘in the corporate name of 


the owner,’ and. not otherwise, such lessee should be liable, 
jointly or severally with such owner, for stock killed or injured 
on such railroad, by the cars, ete., thereof, at a place where the 
same is not, but ought lawfully to be, securely fenced. 

“SAME.—A railroad run or operated by a lessee thereof in 
its ‘own name’ is not liable, under such statute, for stock so 
killed or injured. 

“SamMrE.—Evidence.—Pleading.—Justice of the Peace.—In 
an action commenced before a justice of the peace, against a 
railroad company, to recover for live-stock alleged to have been 
so killed or injured by the defendant’s cars, on the defendant’s 
road, where the same was not, but ought lawfully to have been 
securely fenced, the defendant may prove, without plea, in bar 
of the action, that such road was, at the time of such killing or 
injury, owned by another railroad company, but was being run 
by the defendant, as lessee, in her own name.” 


DECISION. 


“The plain meaning of this section is, that where 
a leased railrodd is run or controlled by the lessee 
thereof, in the corporate name of the owner of such 
railroad, such lessee shall be liable, jointly or severally 


with such owner, for stock killed or injured, ete.” 


“In this case, the evidence offered by the appellant, 
and excluded by the court below, would have tended to 
prove that the appellant was the lessee of the railroad 
on which the appellee's stock were killed, and were run- 
ning and controlling said railroad, at the time said stock 
were killed, in the appellants own corporate name, and 


not in the corporate name of the owner of said railroad. 
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“ The statute does not make every lessee of a rail- 


road lable, in any event, for stock killed or injured on 
the line of the leased railroad which is not securely 
fenced: but it is the lessee, which runs and controls 
the leased railroad in the corporate name. of the owner 
of such railroad, which is subjected to such liability.” 
The P., C. & St. L. Ry. Co. v. Bolner, 57 Ind., 
aed a 


pp. 072, 5738, 575, 576. 


SYLLABUS. 


“SAME.—Ratlroad run by Lessee in ite own name.— Where a 
railroad is run and operated by a lessee, not in the name of the 
company, but In its own name, it is not liable, under the statute, 
for stock killed by it. : 


3 
DECISION. 


“Tt clearly appeared in evidence, that, at the time 
and place when and where the appeliee’s sheep were 
killed, the appellant was running and controlling the 
railroad of another railroad company as the lessee 
thereof, not in the corporate name of said other com- 
pany, but in the appellant’s own corporate name. In 
such a case, it has been repeatedly held by this Court, 
that, under the section of the statute above cited, which 
section was then in force, the lessee of a railroad was 
not liable for stock killed or injured thereon. The 
Pittsburgh, ere. Railway ( ompany V. Bolner. aw Ind.. O42, 
and the authorities there cited.” | 

Mer. t. £ St. D. BB. W. Co. v.. Hannon, 6 


Ind,, pp. 417, 420. 
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SYLLABUS. 


“RAILROAD.—Killing Stock.—Action against Owner and 
Lessee.—Pleading.—In a joint action under the statute against 
one railroad company as the owner, and another as the lessee, 
of a certain railroad, to recover for stock alleged to have been 
killed by the cars of the latter whilst running such railroad, the 
complaint must, to be sufficient as to the lessee, allege that the 
lessee was running such railroad in the name of the owner.” 


DECISION. 


“The Court erred in overrulling the demurrer of 
the Pennsylvania Company to the complaint. It did 
not contain the material averment, that the lessee, the 
Pennsylvania Company, was running the Jeffersonville, 
Madison and Indianapolis Railroad in the name of the 
latter road. 

“There was no evidence tending to show that the 
lessee was running the leased road in the name of the 
owner. | | 
“The Court erred in overruling the motion for a 
new trial on the part of both defendants.” 

The J., M.§ LI. BR. ft. Co. ct al. v. Downey, 61 

Ind., pp. 287, 288, 289. 


SYLLABUS. 


“SaMe.—Ratlroad Run in Lessee’s Name.—A_ railroad 
company, running the railroad of another company in the name 
of the former, is not liable, under the statute, for steck killed 


on such raijroad.” 
DECISION. 
“Tn the case before us, the Cincinnati, Hamilton 


and Indianapolis Railroad Company, the company on 


whose road the plaintiff’s. horse was killed, and which 
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company would have been liable under the statute, is 
not sued, but another road which, the amendment to 
the complaint alleges, was running said road; but the 
simple fact, that it was running the road on which said 
horse was killed, did not render that road liable. The 
statute reads, ‘That lessees, assignees, receivers, and 
other persons, running or controlling any railroad, in 
the corporate name of such company, shall be liable,’ 
etc. 

“The fact that the. road is run ‘in the corporate 
name of such company,’ is a fact material to the right 
of recovery.” 

The C., H.& D. R. R. Co. v. Bunnell, 61 Ind., 
pp. 188, 186. | 


SYLLABUS. 


“ RAILROAD.-—Killing Stock.—Liability of Lessse.—Prior 
to the amendment of March 14th, 1877, Acts 1877, Spec. Sess., 
p. 61, the owner of stock killed by a railroad run and operated 
by a lessee in its own name had no remedy under the statut:.” 


DECISION. 


“It appeared by the evidence that the stock was 
killed in the fall of 1875. It also appeared that at that 
time the road was owned by the Columbus, Chicago and 
Indiana Central Railway Company, but was then run 
and operated by the defendant in its own name. 

‘It has been held in several cases, that, under the 
act of 1865, 1 Rh. 5S. 1876, p. 751, a recovery cannot be 
had under such circumstances, against the company 
killing the stock.” 

The P., C. & St. L. R. W. Co. v. Currant, 61 
Ind., pp. 88, 39. 
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SYLLABUS. 


“SaMeE.— Liability of Lessee.—Where a railroad is run and 
operated by a lessee, not in the name of the company, but in its 
own name, it is not liable, under section one of the act of March 
4th, 1863, 1 R. S. 1876, p. 751, for stock killed by it before such 
act was amended by the act of March 14, 1877, Acts 1877, 
Spec. Sess., p. 61. 


SAME.— Evidence.— Lease.—In a suit against such lessee, as 
owner of such road, for stock killed, the record of the lease from 
the owner of such road to the lessee thereof, is admissible in 


evidence under the general denial, to prove such ownership.” 
DECISION. 


“The appellant’s alleged ownership of the railroad 


was one of the questions in issue and for trial. The 


record of the lease, offered in evidence by the appellant, 


would have tended to prove that the razlroad was owned, 
not by the appellant, but by the Columbus, Chicago and 
Indiana Central Railroad Company, and that the appel- 
lant was the lessee from the latter company of such rail- 
road. When the appellant offered the record of said 


lease in evidence, the transcript of this cause shows that 


> 


the appellee objected to the introduction of said lease in 


evidence, for the reason that the appellant had not 
specially pleaded in its answer, that it was controlling 
said railroad and running its trains thereon, under said 
lease, as the lessee, and not.as the owner of said railroad, 
and that said lease was not admissible in evidence under 
the general denial, pleaded by the appellant. The Court 
sustained the appellee’s objections and excluded the 
offered evidence from the jury, and to this decision the 


appellant excepted. 
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“We are of the opinion, that the record of the 
lease was competent evidence, and admissible under the 
general denial, without its having been specially pleaded. 
The appellee’s cause of action, if any he had, against 
the appellant, as stated in each paragraph of his com- 
plaint, was purely statutory. If the appellant was the 
owner of the railroad, as alleged in the complaint, it was 
clearly liable under the statute, upon the facts stated, to 
the appellee, for the value of his cows. If, however, the 
appellant was not the owner, but was merely the lessee 
of said railroad, and if, as such lessee, the appellant ran 
and controlled said railroad in its own corporate name, 
and not in the corporate name of the owner thereof, 
then it is clear, that, under the statute, the appellant 


would not be liable to the appellee for running over and 


killing his cows. The appellee sued the appellant as 
the owner of the railroad; he alleged that his cows 
were killed by the appellant’s cars, on the appellant’s 
railroad, and this allegation was denied by the appel- 
lant’s answer. The Court erred, we think, in sustaining 
the appellee’s objection to the admission of the record 
of the lease in evidence, and in excluding it from the 
jury.” 

The P., C. § St. L. Ry, Co. v. Hunt, 71 Ind., 

pp. 230, 285, 236. 


SYLLABUS. 


RatLRoaps.—Killing Animals.— Complaint.—Name.—In a 
complaint against a railroad company for killing animals while 
operating the road of another company, it is not neeessary under 
the statute, R.S. 1881, section 4025, to allege in what name the 
road was being operated, | 
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DECISION. 


“ The statute contemplates the bringing of the action 
against the railroad company owning the railroad, as 
defendant, when, and only when, the road is or was 


being run by that company, or by a lessee, assignee, 


receiver or other person, in the name of such company. 


Section 4028, R. S. 1881. 

‘When the name in which the defendant is sued is 
the name in which the road was run or operated at the 
time of the killing or injury, any person or corporation 
running, controlling or operating the road is liable.” 

C. H. § D. R. R. Co. v. Leviston, 97 Ind., 
pp. 488, 495. 

Beyond all doubt or cavil these decisions of the 
Supreme Court of Indiana clearly recognize the right 
and power of railroad corporations of Indiana to be 
lessees of other roads, and to be lessors of their own 
roads. 

Would the Supreme Court of Indiana have reversed 
the decision of the Circuit Court because the Circuit 
Court refused to admit in evidence the record of the 
lease under which the appellant was operating the road, 
if that lease was absolutely void, and if the appellant 
had no power to be in possession of the road as lessee ¢ 
Yet the case of Pittsburgh, Cincinnati and St. Louis 
Railway Co. v. Hunt, 71 Ind., 235, 286, above cited, was 


reversed on that ground alone. 


The opinion in this case, in so far as it 1s adverse 
to the petitioner, the St. Louis, Alton and Terre Haute 
Railroad Company, seems to be based mainly upon the 
decision of this Court in Thomas v. Railroad Company, 
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101 U.S8., 71. It is said in the opinion of Mr. Justice 
Miller that this case of Thomas v. Railroad Company, 
is very much like the ease at bar. 

We wish to say now once for all, that we agree with 
the principle decided in the case of Thomas v. Railroad 
Company, 101 U.S., 71, and affirmed in Green Bay and 
Minnesota Railroad Company v. The Union Steamboat 
Company, 107 U. 8. 98, and cited with approval in 
Davis v. Old Colony R. R. Co., 181 Mass. R. 258. That 
principle is stated in the case of Thomas v. Railroad 
Company in these words: 

“ We take the general doctrine to be in this country, 


though theremay be exceptional cases and some authori- 


ties to the contrary, that the powers ot corporations 


organized under legislative statutes are such and such only 
as those statutes confer. Conceding the rule applicable to 
all statutes, that what is fairly implied is as much granted 
as What 1s expressed, it remains that the charter of a 


corporation is the measure of its powers, and that the 


enumeration of these powers implies the exclusion of 


b 


all others.’ 


‘We contend that this very principle fairly 


applied to the statutes of Indiana and to the decisions 
of the Supreme Court of Indiana, and to the general 


and well known public policy of Indiana, will give the 
Indianapolis and St. Louis Railroad Company tull 
power and authority to make this operating contract in 
controversy. We ask no greater liberality in the con- 
struction of Indiana statutes in this case than was given 
by this Court to the construction of Wisconsin statutes 
in the case of Green Bay and Minnesota R. R. Co. v. The 
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Union Steamboat Co.,107 U.8., 101. In that case, after 
quoting the Wisconsin laws of 1853 and 1872—which 
are strikingly similar to the Indiana statutes of 1853 
and 1865, above set out—the opinion contains these 


words: 


“ These statutes show that the Legislature of Wis- 
consin recognizing the fact that, from the geographical 
situation of the State, the railroads which traverse it 
from east to west form part of a line of transportation 
across the continent, intended to confer upon the cor- 
porations owning such railroads, very large powers of 
contracting with other corporations owning railroads or 
steamboats, whose course includes connecting parts of 


th2 same great line of transportation.” 


Suppose we were to put the word “ Indiana” in 
place of the word “ Wisconsin ” in this quotation, would 


it not exactly fit this case ? 


There are many and wide differences between this 
case at bar and the case of Thomas v. Railroad Company 


above eited. 


, | 

In that case the road was a small roac—no part of 
a trans-continental line of transportation—constructed 
under a special charter which measured and defined all 
its powers. The company leased its entire road and 
property to three individuals, and thereby deprived 
itself of the power to perform its duties to the public. 
The suit was brought by these three individual lessees 
to recover anticipated profits, which they claimed would 
have accrued to them during the unexpired term of the 


lease if they had been permitted to remain in possession. 
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This Court held the lease invalid, and that the 
lessees—the three individuals—could not recover for 
loss of anticipated profits. 

How different that is from the case at bar. In this 
case the Indianapolis and St. Louis Railroad and the St. 
Louis, Alton and Terre Haute Railroad formed impor- 
tant links in a great through line of transportation across 
the continent. The Indianapolis and St. Louis Railroad 
Company isan Indiana corporation controlled by Indiana 
law. The St. Louis, Alton and Terre Haute Railroad 
Company is an Illinois corporation controlled by Llhnois 
law. 

The Indianapolis and St. Louis Railroad Company 
is incorporated under, and has the benefit of, the 
General Railroad Laws of Indiana. 

By the operating contract in controversy, the In- 
dianapolis and St. Louis Railroad Company retained 
full possession and control of all its railroad and cor- 
porate property, and added to its usefulness to the pub- 
lic by obtaining control of a continuous line of railway 
in an adjoining State under the sanction of the laws of 
that State. 

Let us contrast the powers of the New Jersey cor- 
poration involved in the case of Thomas v. failroad Co. 
with the powers of the Indianapolis and St. Louis 


Railroad Company, an Indiana corporation. 


INDIANA LAW. NEW JERSEY CHARTER 
POWERS GIVEN TO INDIANA INVOLVED IN THE CASE OF 
RAILROAD CORPORATIONS. Thomas v. Railroad Co. 

‘To extend said railroad into “That it shall be lawful for 
or through any other State or the said company, at any time 
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States, under such regulations during the continuance of its 
by the charter, to make contracts and 


~ 


as may be prescribed 
laws of such State or States, engagements with any other 
into or through which said road corporation, or with individ- 
may be so extended.” uals, for the transporting or 
(See. 2, Act Feb. 23,1853). Conveying any kinds of goods, 
“Shall have the power to -clmoctss ons one 
or passengers, and to enforce 
the fulfillment of such con- 
tracts.” 


make such contracts and agree- 
ments with any such road con- 
structed in an adjoining State 


* y a ° 
RS ae for the use of its said 


road, as to the Board of Diree- 
tors may seem proper.” 

(See. 3, Act Feb. 23, 1853.) 

“May contract for the use 
aud enjoyment, in whole or in 
part, of any railroad or rail- 
roads lying within adjoining 
States.” 


(Act of March 3, 1865.) 


We submit that to attempt to narrow and limit 
these powers given to Indiana railroad corporations to 
the narrow limits of power given by the New Jersey 
charter would be to rob the Indiana statutes of a very 
large part of their meaning. In fact, it is a matter of 
surprise that the words of the New Jersey charter should 
ever have been construed as purporting or intending to 
grant the power to make any contract by means of 
which the company would deprive itself of the use of 
its road and the operation of its franchise rights. We 
are not surprised that this Court should have said with 
regard to this clause of the charter: “This is no more 
than saying, ‘ you may do the business of carrying goods 


and passengers, and you may make contracts for doing 
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that business. Such contracts you may make with any 
other corporation or with individuals.’ No doubt acon- 


tract by which the goods received from railroad or other 


carrying companies should be carried over the road of 


this company, or by which goods or passengers from this 
road should be carried by other railroads, whether con- 
necting immediately with them or not, are within this 
power, and are probably the main object of the clause. 
But it is impossible, under any sound rule of construc- 
tion, to find in the language used a permission to sell, 
lease, or transfer to others the entire road and the rights 
and franchises of the corporat’on. To doso is to deprive 
the company of the power of making those contracts 
which this clause confers and of performing the duties 


which it implies.” 


But how very different this language of the New 
Jersey charter is from the language of the three statutes 
last above quoted of Indiana conferring charter powers 


upon railroad companies. 
The only support this provision of the New Jersey 
charter had outside of the charter itselt was found in the 


act of April 10, 1867, which was that it should be unlaw- 


ful for the directors, lessees, or agents of said railroad to - 


charge more than three cents per mile for carrying 
passengers, and six cents per ton per mile for carrying 


freight, ete. 


Can this support be compared with those statutes 
last above quoted directly conferring the power, and 
with the various statutes and decisions of the Supreme 
Court of Indiana hereinbefore cited, clearly recognizing 


ee ce 
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the existence of the power of an Indiana railroad cor- 
poration to become lessee of a connecting line of rail- 


road ? 


Again it is decided in the case of Thomas v. Rail- 
road Company, supra, that, “ where a corporation, like a 
railroad company, has granted to it by charter, a fran- 
chise intended in large measure to be exercised for the 
publie good, the due performance of those functions be- 
ing the consideration of the public grant, any contract 


whieh disables the corporation trom performing those 


' functions which undertakes, without the consent of the 


State, to transfer to others the rights and powers con- 
ferred by the charter, and to relieve the grantees of the 
burden which it imposes, is a violation of the contract 
with the State, and is void as against public policy.” 
We find no fault with the proposition, but simply say it 
has no possible appheation to the case at bar. It is ad- 
mitted by the decision in this case that under the laws 
of Illinois, the St. Louis, Alton and Terre Haute Rail- 
road Company had full and ample power to execute and 
deliver this operating contract in controversy. By enter- 
ing into this operating contract and accepting the posses- 
sion and control of the St. Louis, Alton and Terre Haute 
Railroad, the Indianapolis and St. Louis Railroad Com- 
pany did not in any manner disable itself from perform- 
ing its duties to the public, but, on the contrary, vastly 
increased its facilities for accommodating the public. 
By accepting the possession of a connecting railroad 
situated in an adjoining State under this operating con- 
tract, the Indianapolis and St. Louis Railroad Company 


did not transfer to others any of its rights or powers, 
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nor did it relieve itself, or seek to relieve itself, of any 


of the burdens imposed by its charter, nor did it in any 
manner violate its contract with the State of its creation, 
or undertake to do anything contrary to the well-known 

‘ v es 


public policy of the State of Indiana. 


In support of the opinion under consideration, this 
Court has referred to the adjudications in England in 
regard to the powers of railroad corporations and other 
like organizations. We do not think that the authority 
of the English Courts can fairly be called in, to control 
or measure the rights of railroad corporations in the 
United States, or as engrafting any limits upon their 
powers. 

In England there is but one unified sovereign power 

extending throughout its territorial limits. All the \ 
corporate rights existing there are derived from that 
unified sovereignty. The limited territorial extent 
makes it less essential that railroad corporations should 
possess power of consolidation, or the power of leasing 
other railroads. Single lines, under single charters, 
afford all the facilities that are required by their state 
and condition, but as we have already suggested, it is 
not so in the United States. Here continuous lines of 
railroad crossing ten or fifteen States are required by the 
demands of commerce. LEvery railroad corporation 
must derive its charter powers from some particular ‘ 
State, and the sovereignty thus granting it can confer 
no rights beyond its territorial limits, while the necessi- 
ties of trade and business require that transportation 


and travel from one part of the country to another shall 


be earried on with as little friction as possible. Hence 
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long continuous lines of railroad are in our country a 
necessity. The several parts of these long continuous 


lines resting in each State, owe their charter rights to 
the several States upon whose soil they rest. Therefore 
in determining the character and extent of the powers 
granted to these integral parts of long continuous lines 
of railroads, the Courts cannot overlook the general 
purpose for which these grants of power are made. 
While we acquiesce in the proposition that a railroad 
corporation, like other corporate bodies, may exercise 
only such powers as are granted by what is termed its 
“charter,” and such incidental powers as are implied, 
we insist that the rules of construction applicable to 
railroads resting wholly in a single sovereignty cannot 
by fair implication be made to apply to railroads form- 
X r ing parts of trans-continental lines of transportation. 
What do the English Courts know about a continuous 
line of railroad crossing fifteen sovereign’ States? As 
was well said by this Court in the case of Green Bay 
and Minnesota R. R. Co. v. The Union Steamboat Co., 
107 U. &., 101, the geographical condition of a State, 
and the broad extent of the United States with its com- 
mercial necessities as a single country, are to be taken 
into consideration in construing the power given by 
State statutes to their respective railroad corporations. 
We insist that a liberal, rather than a narrow construc- 
tion of corporate powers ought to be given where the 
intent and purpose of the corporation, in connection 
with the business of the country which they are 
engaged in performing, demands it, and that the Courts, 


and this Court of all others, is bound to take notice of 


these demands. Such has been the policy of this Court 
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heretofore. As far back as 1839, in the ease of Bank 


of Augusta v. Karle, 13 Pet., 519, this principle was 


recognized in very strong language, which we here 


i-4 
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quote: 
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‘The usages of commerce and trade have been so 
: . . ] ] Bs | . , } Bins ‘ } '& . 
general ard public, and nave peen practised ror so long 
cl period of time, and so weneratly acquiesced 1h} by the 
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States. that the Court cannot overlook them when a 


e 
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question lke the one before us is under consideration. 


Following this there has been a long line of utter- 
ances by this Court in harmony with it, and a retrograde 
movement at this time would be very embarrassing to 
the interests of the country. 

Once more permit us to press upon the attention of 
the Court the tact that this operating contract is a con- 
tract between railroad corporations of DIFFERENT STATES. 
It is a contract between an Indiana railroad company 
and an Lhnois railroad company, by means of which the 


Indiana railroad company obtained an extension of its 


continuous line of transportation across the State of 


[llinois under the full sanction ot Illinois law. The 
[Indianapolis and St. Louis Railroad Company, by this 
operating contract, instead of stripping itself of the 
power to perform the duties to the public enjoined by 
the grant of its corporate franchises, greatly increased 
its facilities and ability to serve the public. The precise 
question to be decided in this Case 18, Can al Indiana 
“| F oy 7 i > itr wro sat f° : ‘ and i dei aa ita ai {* 
railroad compally contract for the use and Possession O;] 
Pilannk iiP acl far tha 1 i =F e' {” "4 , 1} Yr it< 1h] \ 

Qn LiMois rawroadG TOF til Purpose ot exten Ing its ln 


across the State of Illinois? It1is conceded that the laws 


of Illinois permit and sanction such a contract. We 
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have cited three statutes of Indiana, each of which, we 
claim, gives an Indiana railroad company full authority 
to make such a contract for the possession and use of a 
connecting railroad in an adjoining State. In further 
support of such power we have cited many statutes of 
Indiana and many decisions of the Supreme Court of 
Indiana in which the existence of the power of Indiana 
railroad companies to become lessees of other roads and 
lessors of their own roads is clearly recognized. The 
fact that the making of such contracts, and the operation 
of railroads under them, is a well known and long 
established usage in Indiana is beyond dispute. The 
record in this cause proves that several of the main 
trunk line railroads into and across Indiana are now, 
and have been for many years, possessed and operated by 
lessees under contracts similar to the one here in con- 


trove rsy. 


To illustrate the long continued usage and almost 
universal practice of Indiana railroad corporations to 
make and accept leases or operating contracts, by which 
one company possesses and operates the road of another 
company, and at the same time to show the far reaching 
and disasterous results of this decision if permitted to 
stand, we cite a few of the leading lines of road now, and 
for many years past, held and operated under leases or: 
operating contracts similar to the operating contract in 
| controversy. 

The Louisville, New Albany and Chicago Railroad 
Company operates the Indianapolis and Chicago Air 
Line Railroad under lease, and by that leased line forms 


its continuous line from New Albany to Chicago. 
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An important link of seventy-six miles in the con- 
tinuous line of the Indianapolis, Peru and Chicago 
Railroad has always been held aud operated under a 
lease. 

The Chicago and Eastern Illinois Railroad Company 
completes its continuous line from Chicago to Evans- 
ville by a lease or operating contract, by which it obtains 
the use of the Evansville and Crawfordsville Railroad 
from Terre Haute to Evansville. 

All the great “through” or “trunk” lines of the 
Pennsylvania Railroad Company across Indiana are 
held and operated under leases of Indiana railroads, either 
directly to the Pennsylvania Railroad Company or to 
some company held by the Pennsylvania Railroad Com- 
pany under lease. It has always reached Indianapolis 
by lease of the Columbus, Chicago and Indiana Central 
Railroad. One of its Chicago lines,—known as the 
“Pan Handle Chicago line,’—crosses Indiana on the 
Chicago branch of the Columbus, Chicago and Indiana 
Central Railroad held under lease. Its other and 
main Chicago line crosses Indiana on the Pittsburgh, 
Fort Wayne and Chicago Railway, which,—as is shown 
by the record in this case,—is now, and has been for 
many years, held and operated under a lease very 


similar to the contract in controversy. It reaches Vin- 


cennes and south-west from Indianapolis by a lease of 


the Indianapolis and Vincennes Railroad. It reaches 
the Ohio river at Louisville and Madison from Indiana- 
polis by lease of the Jeffersonville, Madison and Indian- 
apolis Railroad. The Pennsylvania Railroad and its 


ally, the Terre Haute and Indianapolis Railroad Com- 


pany, reaca St. Louis with their continuous line by 
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possessing and operating the “ Vandialia line” across 
the State of Illinois under an operating contract between 
the Terre Haute and Indianapolis Railroad Company 
and the Vandalia Company almost identical in its pro- 
visions with the operating contract in controversy in 
this case, and made only a year later than the contract 
in controversy. The greatest difference between these 
two operating contracts 1s that the contract under which 
the Vandalia line is held and operated is for nine hundred 
and ninety-nine years instead of for ninety-nine years. 

The provisions of this last named operating con- 
tract under which the Vandalia line is held by an 
Indiana railroad corporation are considered and dis- 
cussed in the case of “ Archer et al. v. Terre Haute and 
Indianapolis R. R. Co.,”’ 102 Illinois Reports, 493. In 
that decision the Illinois Supreme Court decided that it 
is an operating contract rather than a lease, but we do 
not suppose it makes very much difference what the 
instrument is named, as it is to be judged by its contents 
rather than by its name. | 

With what semblance of sincerity can the Pennsyl- 
vania Railroad Company or the Pittsburgh, Fort Wayne 
and Chicago Railway Company come before this Court 
and deny or question the power of an Indiana railroad 
corporation to become lessee of another railroad or les- 
sor of its own line? | 

The record in this case proves that the Pittsburgh, 


an In- 


Fort Wayne and Chicago Railway Company 
diana railroad corporation— over fifteen years ago leased 
its entire road and property to the Pennsylvania Rail- 


road Company and to-day stands as lessor to that com- 


any, or to some company created and controlled by the 
2 ? e/ v 
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Pennsylvania Railroad Company under lease or contract. 
The Pennsylvania Railroad Company has either directly 
or at second-hand, held and operated Indiana railroads 
under lease for about a quarter of a century, and to-day 
holds and operates under lease, either directly or indi- 
rectly, five of the principal railroads of Indiana. 

Just here permit us to say that we do not under- 
stand that either the Pennsylvania Railroad Company 
or the Pittsburgh, Fort Wayne and Chicago Railway 
Company have ever denied the existence of the power 
of an Indiana railroad corporation to execute such 
operating contracts as the one in controversy. Neither 
of those companies have filed any briefs in this cause in 
this Court. We do not understand from their answers, 
filed in the Court below in this case, that they contested 
at all the validity of the operating contract between the 
Indianapolis and St. Louis Railroad Company and the 
St. Louis, Alton and Terre Haute Railroad Company. 

The utter lack of sincerity upon the part of the 
Cleveland, Columbus, Cincinnati and Indianapolis Rail- 
way Company in its claim in this case that Indiana 
railroad corporations have no power to become lessees 
of railroads, is even more strikingly illustrated by its 
action pending this litigation, and by its present position. 

Since this litigation commenced the second mort- 
gage on the Indianapolis and St. Louis Railroad has 
been foreclosed, and the road sold at foreclosure sale. 
[Immediately after the sale the present Indianapolis and 
St. Louis Railway Company was organized by the pur- 
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chasers at foreclosure sale, and on the 23rd day of Feb- 


ruary, A. D. 1883, the Cleveland, Columbus, Cincinnati 
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and Indianapolis Railway Company, and the reorganized 
Indianapolis and St. Louis Railway Company, as joint 
lessees entered into a new lease or operating contract 
with the St. Louis, Alton and Terre Haute Railroad 
Company, which is in effect and in fact simply a 
renewal of the operating contract in controversy in this 


7 


case, with some slight modifications of some of the 
provisions of the old contract, but with no change 
whatever in the minimum rent to be paid to the St. Louis 
Alton and Terre Haute Railroad Company “ for the use 
of its said road.” By this renewal of the operating 
contract under consideration, the lessees agree to com- 
plete the relaying of the track of the St. Louis, Alton 
and Terre Haute Railroad with steel rails, and to 
keep and maintain it as a first-class western railroad. 

In this new contract the Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway Company does not 
take the place of grantor as in the old contract, but be- 
comes a PRINCIPAL, the Cleveland, Columbus, Cincinnati 
and Indianapolis Railway Company and the Indianapolis 
and St. Louis Railway Company becoming “joint and 
several lessees ” in the renewed operating contract. 

[f this Court desires to see this new lease executed 
by the Indianapolis and St. Louis Railway Company and 
the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company to the St. Louis, Alton and Terre 
Ilaute Railway Company wiule this cause has been 
pending in this Court, the contract is set out in full in 
the printed record in the cause of “ The St. Louis, Alton 
and Terre Lfaute Railroad Company v. The Cleveland, 


Columbus. ( Tneinnati and Indianapolis Railway Company, 
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John H. Devereux, Receiver of the Indianapolis and St. 
Louis Railroad Company and the Pennsylvania Railroad 
Company,’ now pending in this Court. It appears on 
pages 55 to 64 of said printed record, the cause being 
numbered 806 on the docket of this Court for October 
Term, 1885. Under this new lease the Cleveland, Co- 
-lumbus, Cincinnati and Indianapolis: Railway Company 
and the Indianapolis and St. Louis Railway Company 
are now controlling and operating the St. Louis, Alton 
and Terre Haute Railroad from Terre Haute to Kast St. 
Louis. 


Would the Cleveland, Columbus, Cincinnati and 
[ndianapolis Railway Company have entered into this 
new lease if its officers and counsel believed the lease in 
controversy to be void? Would the Cleveland, Colum- 
bus, Cincinnati and Indianapolis Railway Company have 
bound itself to pay $450,000 per annum for ninety-nine 
years for the use of the St. Louis, Alton and Terre Haute 
Railroad if there is no benefit accruing to the Cleveland, 
Columbus, Cincinnati and Indianapolis Railway Com- 


pany trom the use and control of that road ? 


We do not refer to this new operating contract as 
any argument in favor of the validity of the contract 
in controversy, or as in any manner fixing or determin- 
ing the lability of the guarantors of the contract under 
consideration. The Court will observe that the Cleve- 
land, Columbus, Cincinnati and Indianapolis Railway 
Company inserted an article in the lease—Article Six- 
teen—stipulating that it should not be so used.. We do 
not intend to violate the trne spirit of that stipulation, 


but merely to refer to this new lease as a very striking 
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illustration of the universal belief in the existence of 
the power to make such operating contracts. If the 
officers and counsel of the Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway Company had not full 
belief in the existence of the power to make such a 


contract they surely would not have made it. 


If the operating contract in controversy is void, all 
these leases and operating contracts above named are 
void, and the well adjusted and long established railroad 
system of Indiana is liable at any moment to be torn 
asunder and thrown into confusion and chaos. Valuable 
rights have grown up under these various leases and de- 
pend upon them all of which rights are in constant 
jeopardy if these leases are void. But not only does 
this decision, if it stands, disasterously affect the Indiana 
railroad system, its effects are far wider. Almost all the 
trunk. lines crossing Illinois are held and operated under 
such contracts with railroad corporations of Indiana, 
and States east of Indiana. All these contracts must 
fall if no power exists in Indiana railroad corporations 
to make them, for all the lines of railroad crossing Lli- 
nois from east to west must of necessity cross Indiana 
to become through lines to the eastern seaboard. But 
this decision in effect reaches much farther and has 
already caused no little disquietude and uneasiness in 
other States. The only law of New York upon which 
all the railroad leases in that State depend is no stronger 
or broader than the laws of Indiana on the same subject. 
If this lease in controversy is void, we do not see how 


any railroad lease in New York can be held valid. In 


fact, the laws of Indiana and New York are so very 
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similar as to suggest the thought that the Indiana law 


has been copied from the New York law. 


NEW YORK LAW. INDIANA LAW. 
“An act authorizing railroad “ Any railroad company 
corporations to contract with * * is hereby empowered to 


each other.” extend said railroad into or 

“See. 1. It shall be lawful through any other State or 
hereafter for anv railroad cor- States under such regulations 
poration to contract with any aS may be prescribed by the 
y laws of such State or States into 


other railroad corporation for 
the use of their respective roads, OF through which said road 
anc thereafter LO use the same MAY be SO extended.” 
in such manner as may be pre- Sec. 2. Act Feb. 25, 1855. 
& - a ; q » > *é ‘ 2 ig << . ‘ $ U 
scribed in such contract. But Any railroad company 
nothing in this act contained shall have the power to 
Qh « ! . sa at . ‘6 F ‘é y 
shall authorize the road of any ake such contracts and agree- 
“11 ‘ Tat a 6 tt, . oO cf « > 
railroad corporation to be used ments with any such road 
tion In & manner Inconsistent State * * * fur the use of 
with the provisions of the cor- jts said road as to the Board 
poration whose railroad 1s to be of Directors mav seem proper.” 
used under such contract.” ga n 2 12h: 
: See. 8. Act Feb. 23, 1803. 
Laws of 1839, Chap. 218. 
JttGL,. “Any railroad company 
* may contract for the use and 
enjoyment, in whole or in part 
of any railroad or railroads, 
lying within adjoining States. 
Sec. 7. Act March 3, 1865. 
We have thus, at perhaps too great length, presented 
. ; °* e " ° ‘ » T 
the laws and decisions of Indiana in support of the 
validity of this contract, because we confidently believe 
the decision as rendered in this case is wrong, and if 
permitted to stand will not only very greatly injure our 
chent, but will in addition to that injury work wide- 


spread disaster. In order to set before the Court the 
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statutes and decisions bearing upon the question we have 
made our brief much longer than it would other- 
wise have been. We feel sure that the magnitude of 
the interests involved will atone for the length of the 
brief. 


A, 


The ground upon which the guaranty contract is, by 
the opinion in this case, held void, is that the contract 
guaranteed was itself void, and could not therefore sup- 
port the guaranty contract. We admit that if the original 
contract was void the guaranty contract must fall with 
it, for a guaranty of a void contract must of itself be 
void. 

But we insist that the original contract was valid, 
and feel confident that this Court will so hold upon a 
full consideration of the statutes and decisions above 
cited. 

If the original contract is valid, we insist that the 
guaranty contract 1s also valid and binding upon the 
guaranteeing companies. Upon this point the opinion 
of Mr. Justice Miller contains the following: 

“There is no power shown in any of these com- 
panies to accept a lease of the complainant such as the 
one in the present case, and perform its conditions, and 
they can not, therefore, become parties to such a con- 
tract with a road outside the State which chartered them 
any more than the principal company. If these guaran- 
teeing companies had executed the original contract of 
lease it would have been void for want of authority from 


the Legislature of Indiana, or of any other State by 
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whose laws they are incorporated or endowed with cor- 
porate power. No such power is shown in them to lease 
roads beyond their own States. 

‘“‘ Indeed, while there may be a just claim of authority 
forsome kind of running arrangement. between two 
connecting roads under the Indiana statutes, there 1s no 
connection between the plaintiff’s road and any road of 
a guaranteeing company. ‘The connection even by 
traffic is remote.” | 

This statement seems to be based on a misunder- 
standing of the facts. | 

The Cleveland, Columbus, Cincinnati and Indian- 
apolis Railway is an Indiana corporation. 

The Pittsburgh, Fort Wayne and Chicago Railway 
Company is an Jndiana corporation. 

The Pennsylvania Railroad Company is involved in 
this litigation simply as lessee of the Pittsburgh, Fort 
Wayne and Chicago Railway, and because by its lease 


Pittsburgh, Fort Wayne and Chicago Railway Company 


it agreed expressly to perform all the obligations of the 


—its lessor—in respect to its guaranty contract. 

The Cleveland, Columbus, Cincinnati and Indian- 
apolis Railway Company and the Pittsburgh, I ort 
Wayne and Chicago Railway Company—both Indiana 
corporations—are the main guarantors. It is true that the 
Lake Shore and Michigan Southern Railroad Company 
is a joint guarantor with the Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway Company in the guar- 
anty contract. At the time this contract was negotiated 
the Lake Shore and Michigan Southern Railroad Com- 


pany, or its eastern constituent company, the Lake 


81 


Shore Railroad Company, was an Ohio. corporation. 
Since that it has become an Indiana corporation by 


consolidation with an Indiana Railroad Company. 


In the discussion of this question in our original 
brief, we had not thought it necessary to refer to the 
laws of Ohio or Pennsylvania as we were treating the 
contract itself then, and still regard it, as an Indiana 
contract, so far as the guaranteeing companies were con- 
cerned, but we do not think the laws of the States of 
Ohio and Pennsylvania will justify the inference that 
the contract was not within the charter authority of 
those companies which were organized and existing un- 
der the laws of those States. It is very certain that the 
Pennsylvania Railroad Company, which was one of the 
original promoters of this contract, and has become the 
assignee of the interests of the Pittsburgh, Fort Wayne 
and Chicago Railway Company, had such authority ex- 
pressly conferred upon it by the Legislature of the State 
of Pennsylvania. We do not understand the Pennsyl- 
vania Railroad Company ever to have denied, or as now 
denying, such authority. Its claim has always been 
that there was informality and want of regularity in the 
proceedings attending the execution of the agreement 
of guaranty. 

Mr. Ashley Pond, in his brief in behalf of the Lake 
Shore and Michigan Southern Railroad Company, filed 
in this case, on page 15, sets forth the Ohio statute, 
which we submit is amply broad to support the guaranty 
of the Lake Shore Railroad Company. But it would 
be quite immaterial to us even if the Lake Shore Rail- 


road Company should drop out of the contract as gua - 
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antor, since its joint guarantor, the Cleveland, Col- 


umbus, Cincinnati and Indianapolis Railway Company, 


is an Indiana corporation and fully responsible. 

It is conceded that by the laws of Lllinois these 
guaranteeing companies had full power to make the 
guaranty contract. Hence if the authority exists in 
Indiana to make such a guaranty contract, these guar- 
anteeing companies are bound by their contract. The 
view taken by the Court in the opinion rendered ex- 
cludes entirely one most important feature of this case, 
and that is that the guaranteeing companies were the 
promoters and negotiators of this contract, and nego- 
tiated it for the express purpose of procuring the estab- 
lishment of a continuous line of railroad connecting 
their roads with St. Louis. 

We are surprised to find in the opinion these words : 

“ There is no connection between the plaintiff’s 
road and any road of a guaranteeing company. The 
connection even by traflic is remote.” 

We respectfully submit that the facts proved and 
set forth in this record will not sustain these statements. 
It is true that there was no physical connection between 
the St. Louis, Alton and Terre Haute Railroad and the 
roads of these guaranteeing companies until the Indian- 
apolis and St. Louis Railroad connected the Cleveland, 
Columbus, Cincinnati and Indianapolis Railway with 
the St. Louis, Alton and Terre Haute Railroad by filling 
the missing link between them, and when that 
link was supplied all these guaranteeing lines were 
directly connected with the St. Louis, Alton and Terre 


Haute Railroad by continuous lines of transportation, 
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But while it is true that there was at the time of the 
execution of the contract no physical connection be- 
tween the plaintiff’s road and the roads of the guaran- 
teeing companies, it is equally true and abundantly 
proved by this record that these guaranteeing companies 
were the original promoters and negotiators of this con- 
tract for the express purpose of procuring the contin- 
uous line. The evidence further proves that the con- 
tract in controversy was delivered to the guaranteeing 
companies, and that they actualy possessed and operated 
the St. Louis, Alton and Terre Haute Railroad, while 
the Indianapolis and St. Louis Railroad was being built, 
it being a road on paper only when the contract was 


made. 


More than that, it is proved absolutely that these 
two guaranteeing companies, the Cleveland, Columbus, 
Cincinnati and Indianapolis Railway Company and 
the Pittsburgh, Ft. Wayne and Chicago Railway Com- 
pany—both Indiana corporations—for the purpose of 
building this connecting link, and procuring the contin- 
uous line to St. Louis, took substantially all the stock and 
all the bonds of the Indianapolis and St. Louis Railroad 
Company, and out of their treasuries furnished the means 
to build the Indianapolis and St. Louis Railroad, so as to 
complete the connection. If they had the right and 
power to create the Indianapolis and St. Louis Railroad 

Jompany and to take and pay for its capital stock and 
its mortgage bonds for the purpose of securing the 
BENEFITS of a continuous line to St. Louis, they surely 
had the right to guarantee the contract of their crea- 
ture, the Indianapolis and St. Louis Railroad Company, 
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made for that same purpose. All this evidence shows 
that the traffic was direct instead of remote. In this 
operating contract several sections are devoted wholly 
to that subject. In the light of these proved facts, is it 
a fair statement of the case to say that “there is no con- 
nection between plaintiff’s road and any road of a guar- 
teeing company. The connection even by traffic is 
remote ?” 

If the decision of this Court in the case of Van 
Hostrup v. Madison City, 1 Wall. 291, means anything, 
it is decisive upon this point, and makes the connection 
between these guaranteeing companies and the St. Louis, 
Alton and Terre Haute Railroad Company amply close 
and fully sufficient to support the guaranty contract. 
We cited this case and quoted quite freely from it in our 
original brief in this case on pages 55 to 57. 

If no benefit accrued to the guaranteeing companies 
under this contract, would the Cleveland, Columbus, 
Cincinnati and Indianapolis Railroad Company have 
made haste to unite with the reorganized Indianapolis 
and St. Louis Railway Company as joint and several 


principal in a renewal of this same contract in substance? 


In the opinion three authorities are cited against 
the validity of such contracts of guaranty. The first is 
an English case decided many years ago with regard to 
the English system of railroads, confined to and receiv- 
ing all powers from one sovereignty, and which can 
scarcely be said to afford an analogy to our railroad 
system in which the necessities of commerce demand 
continuous lines of transportation several thousand miles 


in length, and crossing some fifteen sovereign States, 
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We have already said that we do not think that on such 
questions English cases ought to stand as authority super- 
ior to the adjudications of our own State Courts, much 
less should they be held of superior weight to the decis- 
sions of this Court. | 

The next case cited in the opinion is Plank Road 
J0. V. Watertown Co. 7 Wis. 59. We do not think that 
case can be held as superior authority to decisions of the 
Supreme Court of Indiana, and other State Courts here- 
inafter cited, which are in direct antagonism with this 
Wisconsin case. | 

It seems to us,—this being an Indiana contract, 
and the main guarantor companies being Indiana cor- 
porations,—that the decisions of the Supreme Court of 
Indiana are entitled to very great weight in the decision 
of this particular case. The only other case cited in the 
opinion as tending against the validity of the guaranty 
contract is Pearce v. Madison and Indianapolis Railway 
Co., 21 How. 441. In our original brief we commented 
on this case on pages 58 and 84. 

Now, as against these three authorities, giving to 
them all possible weight to which they can be entitled, 
we ask the Conrt to consider carefully the following 
authorities, which, we think, clearly support tins 
guaranty contract. 

1. What is the settled law on this point in Indiana? 
In Smead Vv. The Indianapolis, Piitsburgh and (Vereland 
R. R. Co. V1 Ind., 111, 112, the Supreme Court of Indiana 
clearly decided that Indiana railroad corporations have 
the right to make such contracts. In that case the Indi- 


anapolis and Bellefontaine hk. hk. Co.,—now the Cleveland 
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Columbus, Cincinnati and Indianapolis Railway Com- 
pany,—was pleading ultra vires, just as it is here, but 
the Supreme Court of Indiana held it to its contract, 
holding that it had full power to makeit. This case 
remains unquestioned authority in Indiana. 

Again in the case of State Board of Agriculture v. 
Citizens Street Ry. Co. 47 Ind. 407, the Supreme Court 
of Indiana held the railway Company liable upon a 
subscription made to secure the location of the State 
Fair for three years at a point near the northern terminus 
of said company’s railway, the purpose of the railway 


g¢ the subscription being to increase its 


. 


company in makin 
business. 
This case is cited with approval by this Court in 


Hitchcock v. Galveston, 96 U.S. 351. 


Are not these decisions of the Supreme Court of 


Indiana more than an off-set to the 7th Wisconsin case, 
especially when the case at bar involves an Indiana con- 
tract made by Indiana railroad corporations ? 

In addition to these decisions of the highest Court 
of Indiana, we have above cited a statute of Indiana 
giving Indiana railroad corporations power to guarantee 
the net earnings of railroad bridges crossing rivers or 
streams forming part of the boundary line of the State. 
We think it cannot fairly be disputed that Indiana has 
given its railroad corporations power to make such 
contracts of guaranty. 

In Labriskie V. The Cleveland, Columbus and (inecin- 


nati R. R. Co. 23 Tow. 381, this Court held the railroad 


company bound by its guaranty upon the bonds of 


another railroad company, which contract of guaranty 


, 
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was made expressly for the purpose of procuring 4a 
a continuous connecting line, and establishing business 
relations for the benefit of the guarantor company. Is 
not this case as high and strong an authority as the case 
of Pearce v. Madison and Indianapolis Ry. Co., 21 How. 
441?. It has, so far as we know, never been questioned 


as authority. 


To the same eftect are the cases of Low v. Central 
Pacific R. R. Co., 52 Cal., 60, and Stewart v. Hrie Trans- 
portation Co., 11 Minn., 372, 373. 


We should perhaps have stated that the case of 
Coleman vy. Kastern Counties Railway, 10 Bevan, 1, 
was a case in which an English railway company agreed 
to guarantee certain profits to, and to secure the capital 
of, a steam packet company to ply between a port near 
one end of the railway in England and certain foreign 
ports. The contract was held invalid under the charter 


powers of the company. 


But against this case we cite the recent decision by 
this Court in Green Bay and Minnesota R. R. Co. v. 
Union Steamboat Co., 107 U. 8., 98, in which just such a 
contract in substance was held valid under the laws of 
Wisconsin. The contrast between these two cases is a 
good illustration of the difference between the English 
railway system and that of the United States, and well 
supports our statement that the geographical situation 
and surrounding conditions should enter into and be con- 
sidered in any interpretation of corporate powers granted 
to railroad corporations by the several States of the United 


States. We have shown that our laws of Indiana are 


> 
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very like the Wisconsin laws and that our Indiana Su- 


preme Court has gone even beyond the decision in Green 


Bay and Minnesota R. R. Co. v. Union Steamboat Co., 


supra, in giving liberal construction to corporate powers 
of railway coinpanies in Indiana. 

The guaranteeing companies cited Davis v. Old Col- 
ony Railroad, 131 Mass., 258, as an authority against the 
validity of the guaranty contract. 

That was a case in which a Massachusetts railroad 
corporation undertook to guarantee the expenses of a 
musical festival in Boston. The only possible ground 
for so doing was the probable inerease of travel by 
reason of the festival. That contract was held invalid 
under the Massachusetts law. 

The case at bar has no resemblance to this case, but 
even if it had, we have shown that this contract of 
guaranty is an Indiana contract by and between Indiana 
railroad corporations, and that the Supreme Court of 
Indiana has decided that Indiana railroad corporations 
have power under Indiana statutes to make contracts 
quite similar to the contract in the case of Davis v. Old 
Colony Railroad, supra. 

The case of State Board of Agriculture v. Citizens 
Street Railway Co., 47 Ind., 407, heretofore cited, is de- 
cisive as to the law of Indiana. More than that, we have 
cited a statute of Indiana expressly authorizing Indiana 
railroad corporations to guarantee the net earnings of 
railway bridges forming links in continuous lines of 
transportation. These authorities should surely out- 
weigh the Massachusetts case in considering a case in- 
volving Indiana railroad corporations and their con- 


tracts. 


~ us 
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The principle upon which such contracts of guar- 
anty are held valid is clearly and strongly stated by this 
Court in Railway Co. v. McCarthy, 96 U.S., 266, and 
again in Green Bay and Minnesota R. R. Co.v. The Un- 
ion Steamboat Co.,107 U.S8., 100. The principle is that 
railroad corporations, as incidental to their own proper 
business, have the power to make contracts for the trans- 
portation of freight and passengers beyond the termini 
of their corporate lines. 

If they have the power to make such contracts, it 
must of necessity follow that they have the power to 
incur such pecuniary liability as may be necessary to 
secure the performance of such contracts. 

If this guaranty contract rests for its validity upon 
the statutes and decisions of Indiana, there can be no 
question of its validity. 

[f it rests upon the general principle announced in 
the two decisions of this Court last above stated, it is 
certainly valid. 

If it rests upon the decisions of the various State 
Courts, and the general current of judicial decisions, 
we feel confident that authority in support of such con- 


tracts greatly preponderates. 
Iif. 


Kven if this Court should on reconsideration hold 
the operating contract and the guaranty contracts ultra 
vires, the equitable right of the St. Louis, Alton and 
Terre Haute Railroad Company to recover for the use 
of its road under the contract while it remained in terce 


ought to be maintained. 
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The only objection urged against the guaranty con- 
tract is that there was a defect of power on the part of 
the guaranteeing companies. There was no defect of 
power on the part of the St. Louis, Alton and Terre 
Haute Railroad Company. It is conceded it had full 
power to accept the guaranty contract and the record 
shows beyond possible doubt that it surrendered its road 
and performed the operating contract on its part upon the 
faith of the. guaranty contract. No provision of the 
charter of either of the contracting companies has been 
cited or produced prohibiting such contracts; nor is the 
contract contrary to public policy, as has been very 
clearly shown, but on the contrary is such in its nature 
and character as the present needs of the publie require 
to secure the safety of passengers and the safe and 
speedy transportation and delivery of property by > 
securing single managements upon through lines. In 
cases of this kind a mere want of power to enter into 
such contracts cannot be set up by a defaulting party 
for any other purpose than to terminate the continuance 
of the contract. | 

All liabilities incurred under the contract during 
the time that it is being executed, are in equity pre- 
served and protected. 

If there was simply a want of authority upon the 
part of the guaranteeing companies to make the con- 
tract no further right whatever could arise than the 
right of withdrawing from the continuance of the con- 
tract, and in Courts of equity no further right can be 


regarded. ‘To permit the party that had without author- 


ity improvidently entered into such a contract to plead 
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ultra vires to defeat recovery of what was due under 
that contract for past use and occupation would be for a 
Court of equity to lend itself to the perpetration of a 


fraud, which it never does. 


We do not contend that if this Court shall finally 
hold the guaranty contract void, the guaranteeing com. 
panies cannot now be permitted to repudiate and aban- 


don it, but we do contend that they cannot evade the 


payment of hability incurred for the past performance of 


the contract. 

They might be permitted to say: ‘“ We will no 
longer perform the contract.” But equity estops them 
from saying: ‘“ We will not pay you what we owe you 
for past use of your road under the contract.” To per- 
mit them to do so would be for a Court of equity to give 
its sanction to a gross injustice. The opinion in this 
case contains these words: “There is wanting 1n the 
case of the guaranteeing companies one of the strongest 
reasons usually urged in support of the estoppel as it is 
sometimes called, namely, that the recalcitrant party 
has received the money or the property of the other. 
For, so far from these guaranteeing companies having 
received of the plaintiff any money or property they 
are the parties who have been paying money and the 
plaintiffs receiving it for rent of its road. They are 
not, therefore, estopped on any principles of that doc- 
trine from ceasing to pay money on an illegal contract, 


because they have heretofore done so.” These state- 


ments seem to put this guaranty contract on the footing 


of a mere accommodation endorsement by the guaran- 


f 
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teeing companies without benefit to themselves from the 
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operating contract. jut is that the fact in this case? 
Wethink not. No one can read the evidence contained 
in this record and fail to know that these guaranteeing 
companies procured the execution of the operating con- 
tract and entered into the guaranty contract for the 
express purpose of securing to themselves a great BENE- 
FIT, and that in securing tne St. Louis, Alton and Terre 
Haute Railroad by means of this operating contract and 
this guaranty contract they did in fact secure to them- 


selves a great BENEFIT. 


Without this St. Louis, Alton and Terre Haute 
Railroad their line westward ended at Indianapolis—or 
at Terre Haute after they built the Indianapolis and 
St. Louis Railroad. With lines ending at Indianapolis 
or Terre Haute, and a parallel hostile line extending on 
from Terre Haute to St. Louis, their lines would have 
been mere local roads, and their through business would 
have been paralized and destroyed. ‘This record shows 
that the guaranteeing companies realized this fact. 
They felt it so deeply and regarded the possession and 
control of a continuous line to St. Louis such a vital 
necessity that they took from their own treasuries the 
means necessary to build and equip the Indianapolis 
and St. Louis Railroad to connect them with this leased 
line, and by this guaranty contract guaranteed the 
operating contract of the Indianapolis and St. Louis 
Railroad Company. With these facts clearly in the 
record, how can a Court of equity say that these guar- 
antecing companies received no benfits from the contract 


while it was being performed ? 
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We are not asking to hold these guaranteeing com- 
panies to any future performance of the guaranty con- 
tract, but are simply asking payment for past use of our 
road under the contract, and while these guaranteeing 
companies were receiving the full benefit of the contract. 
We say that in equity they are estopped from denying 
payment for past benefits received under the contract. 

If this operating contract conferred no benefit on the 
Cleveland, Columbus, Cincinnati and Indianapolis Rail- 
way Company, would that company have bound itself as 
joint and several principal with the reorganized Indian- 
apolis and St. Louis Railway Company in a new lease 
of this same St. Louis, Alton and Terre Haute Railroad 
for ninety-nine years to come, agreeing to pay for the 
use of the road the same minimum rent provided by the 
operating contract and guaranty contract in controversy? 
In our original brief in this case, we cited many deci- 
sions of this Court and of various State Courts in sup- 
port of such estoppel, and in regard to these decisions 
the opinion contains these words : 

“ Undoubtedly there are such decisions of courts of 
high authority, and there is such a principle, very sound 
in its application to appropriate cases. But we under- 
stand the rule in such cases to stand upon the broad 
ground that the contract itself is void, and that neither 
what has been done under it, nor the action of the 
Court, can infuse any vitality into it. Looking at the 
case as one where the parties have so far acted under 
such a contract that they can not be restored to their 
original condition, the Court inquires if relief can be 


given independently of the contract, or whether it will 
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refuse to interfere as the matter stands. We know of 
no well considered case where a corporation which is 
party to a continuing contract which it had no power to 
make, seeks to retract and refuses to proceed further, it 
can be compelled to do so.” 

Here again it seems to be understood that we are 
seeking to compel future performance of the contract by 
the guaranteeing companies. That is not the case we 
present to this Court in this record. We are only ask- 
ing payment for past performance of the contract, and for 
benefits already received by the guaranteeing companies. 

We do not understand that in the many decisions 
of this and other Courts on this point the contracts 
have been ignored as to past performance, but, on the 
contrary, that the contracts—-even although held ultra 
vires and incapable of future enforcement—have been 
enforced as to habilities incurred by reason of past per- 
formance. In Hitchcock v. Galveston, 96 U. 8., this 
Court said : 

“'The promise to give bonds to the plaintifts in pay- 
ment of what they undertook to do, was, theretore, at 
farthest, only ultra vires; and, in such a case, though 
specific performance of an engagement to do a thing 
transgressive of its corporate power may not be enforced, 
the corporation can be held liable on its contract. Hav- 
ing received benefits at the expense of the other con- 
tracting party, it can not object that it was not empow- 
ered to perform what it promised in return, in the mode 
in which it promised to perform. This was directly 
ruled in The State Board of Agriculture v. Citizens’ Street 
Railway Co., 47 Ind., 407.” 
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This Court has repeatedly held that it will not listen 
to or consider a plea of ultra vires where it will defeat 
the ends of justice or work a legal: wrong. 

Railway Co. v. McCarthy, 96 U.S. 267. 
San Antonio v. Mehaffey, 96 U.S. 315. 
Daniels v. Tearney, 102 U.S. 420. 

In many of the cases cited on page 59 of our original 
brief, the contracts were enforced as to liability already 
incurred in their performance, while held ultra vires and 
incapable of enforcement in future. 

In National Bank v. Matthews, 98 U.S. 621, National 
Bank v. Whitney 103 U.S. 99 and Fortier v. New Orleans 
Bank 112 U.S. 440, this Court enforced the contracts, 
although ultra vires, because to have permitted the parties 
making the agreements to plead ultra vires would have 
defeated the ends of justice and worked a grevious 
wrong upon the other parties to the agreements who had 


in good faith performed their part of the contracts. 


An application of the principles settled by these . 


decisions to the case at bar would, even if the Court 
should finally hold the operating contract and the 
guaranty contract void, compel these guaranteeing 
companies to pay what is due to the St. Louis, Alton 
and Terre Haute Railroad Company for past performance 
of the operating contract of which past performance 
these guaranteeing companies received the benefit. 
Respectfully submitted, 
JosEPH HK. McDona.p, 
Joun M. Burier. 
Solicitors for St. LL. A. iy Es dhs Bhs he 
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HEARING. 


Since the printing of the brief in support of this pe- 
tition, it has been discovered that the question of estop- 
pel, upon an ultra vires contract has been carefully con- 
sidered by the Court of Errors and Appeals of the State 


+) engp ren ne emanti ETD SAE , l ey 


ih eich ecnaa Ate ntline tal REET. NE SES LE 


v Ap eicaes Fame 


AOL ALLEL LIED Hs EE A I 


AT ~ - ry “ = > erro ct “4 at ate a . . ~ fe) 
of New Jersey. The opinion was delivered in July last, 
’ 

and the same is not yet published. The case is the Cam- 
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‘ases rests is, that the company is estopped from setting. 


up its own unauthorized act, and its own imcapacity to 
evade performance on its si alter receiving the 


fruits of .the bargain. The power of the company 
is not amplified,—the nsiteitnininil is none the more 


lega al, in the sense that tkere was authority to 
execute it, —the Court simply refuses to entertain 
the defence, which common honesty forbids the company to 
make.’ And in further discussing / the question this 
learned judge also says ; “Ap ly to it what legal phrase 
you may, the underlying principle is, that the corpora- 
tion cannot set up its own infirmity, when it is un- 
conscionable to do so. The law forbids the defence on 
account of the flagrant injustice which would otherwise 
be done. The question of corporate power is not enter- 
tained. Tio enable recompense to be had to this ex- 
tent, the contracts are respected, not that they rest 
in authority, but because good concience requires it.”’ 
This is the same Judge who read the opinion of the 
Court m Black vs. Lhe Delaware and Raritan Canal Co., 
holding that the lease of the United Companies to the 


Pennsylvania Company was void. 


9 C. E. Green, 456. 


The question of estoppel in the case before us, does 
not involve any act prohibited by a statute or against 
public policy. It is a mere question of sxcess of author™ 


ity, and when the one party has received the benefit, it 
cannot be allowed to retain the fruits and defy all claim 
to compensation therefor upon the ground of excess of 
authority. This principle seems to be based upon and 
required by fair dealing and common honesty. 

The New Jersey Court of Appeals runs the distinction 
clearly, between the right of the State to interpose against 
a corporation which transcends its power, and the rights 
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ween corporate 
There is no pretence that the stockholders of these 
companies com} piain: The defence is founded upon the 
mere naked question of excess of corporate authority. 
Why is it not sound in principle, to prevent a corpora- 
tion, after having enjoyed the benefit of an excessive con- 
tract, from setting up the want of authority against cor- 
responding performance to the extent tbat the contract has 
been executed? Ifthe lessee of a railroad, after having 
obtained possession both of the road and the rolling stock 
and used the same for years, should, upon repudiation of 
the lease, decline to deliver up the rolling stock, or, 
after having sold the same, should decline to pay for it, 
could the defence of ultra vires be set up against a re- 
covery of the rolling stock or its vale? Is the fact that 
the contract may be technically void any ground why the 
parties should not do what ordinary honesty requires ? 
‘The tendency in the judicial mind, is to subject corpora- 
tions to all such obligations as are imposed upon indi- 
viduals, and not to allow them any greater iacalibaias 
V herein, does the obligation to pay the rent, after the earn- 
ings of the road have all been absorbed by the lessee 
and the other companies interested therein, differ from 
that, to return rolling stock or pay therefor? It is un- 


eonseionable to take and retain the benefit of the road 


EO ee ee ee ee ee ee 


and its earnings and not make an equivalent performance 
of the contract, so far as*executed. 

Courts are exercised at this time upon this great ques- 
tion of the status of the rights of corporations when a 
contract is technically void. 

Special reference is also here made to 93 N. Y. 610, 
Woodruff v. Erie Railway Lo. 

We submit that the only just and practical rule,is to 
compel a corporation to submit to the ordinary princi- 
ples of honesty, whenever an ultra vires contract is repu- 
diated. Let satisfaction be made according to the agree- 
ment so far as executed. 

There was a complete execution here of the lease pro 
tanto on one side. The lessee had the possession, control 
and complete use of the road. Now, granting the right 
to repudiate or abandon the contract, and there being no 
question of public policy involved, why is not the sim- 
ple principle of paying as far as you have gone, the natural 
and just one? | : 

We respectfully insist that the question is far-reaching, 
and, in view of the fact that for years arrangements for 
through and connecting lines have grown up and been 
acted upon, and by the acquiescence of stockholders, 
not only between states but within states, it can 
scarcely receive too much discussion and consideration. 
The condition of the rights of corporations, when ultra 
vires contracts, in whole or in part, have been executed 
and afterwards avoided, affects the private property of 
stockholders so closely, and as it may be, so disastrous- 
ly, or even advantageously, if one party is dishonest, as 
to justify us in asking a further hearing. The public 
importance of the question reaches far beyond the rights 
of the St. Louis, Alton & Terre Haute R. R. Co., how- 
ever severe the decision of this Honorable Court, if 

sustained, may be upon that company. 
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This opinion of Van Syckel, J., also bears strongly 
upon the liability of the guarantors. They are as much 
estopped from setting up the defence of ultra vires as 
the nominal lessee (so called). No refinement of argu- 
ment can disguise the naked fact that the organization 
and construction of the Indianapolis and St. Louis Road 
and the operating contract (or lease, if you please,) were 
but a necessary part of the plan for trunk lines in which 
the guaranteeing companies were interested, and to ac- 
complish which, stock. and bonds of the Indianapolis 
and Si. Louis Road were taken by them. The whole 
enterprise was really that of the guaranteeing companies, 

for their benefit, and the leased 
road was but a link therein and operated for their 
benefit. A re-hearing, we think, would so fully develop 
the facts in this respect as to make this contention per- 
fectly plain. We are so confirmed upon this point 
fear that there may have been some 
misapprehension with reference thereto. Mr. Jus- 
tice Miller says:——‘“for, so far from _ these 
suaranty companies having received of the plaintiffs any 


and the road wus used 


as to 


money or property, they are the parties who have been 
paying money, and the laintiffs receiving it, for rent of 
its road. T hey are not therefore estopped on any prin- 
ciples of that doctrine from ceasing to pay money on an 
illegal contract, because they have heretofore done so.’ 

Mr. Justice Bradley says 
formed on the part of the lessor company and the lessee 
and its guarantors have enjoyed the benefits of it.”” He 
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‘he contract has been per- 


further says, “‘ The whole arrangement in fact was de- 
vised by them, for the purpose of facilitating and in- 
creasing their business, as integral parts of great trunk 
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lines, which in the absence of interstate regulations of 
commerce made by Congress, are of the greatest utility 
to the business of the country.” 

The relation of the guaranteeing companies to the lease 
has been differently regarded by these distinguished 
Judges, and we respectfully submit that the question in 
its importance, is deserving of further consideration. The 
fact of the interest of the guarantors in the lease, in the 
connecting road and its operation and earnings and the 
benefit derived therefrom, we think clearly appears in 
the record. 

But even if there is no benefit to the guarantors, a 
benefit to the lessee, the principal, is sufficient. That is 
a fundemental doctrine in all cotemporaneous guaran- 
tees. The operating contract (or the lease) however, 
was executed at the instance of the guarantors, and the 
object was the establishment of trunk lines for their 
benefit. Ifthe terms of the contract can be enforced 
against the lessee to the extent that it has been executed, 
we submit that the guaranteeing contract is binding also 
to that extent. The doctrine of estoppels in principle, 
will equally apply to the guarantors as to the lessee. 
Suppose the leseee should refuse to deliver up rolling 
stock, as already instanced, or to pay for the same if 
sold, would not the guarantors be estopped from setting 
up that there was no Nahility to indemnity therefor? 
Would they be permitted to say that there could be no 
recovery, merely, because the contract was void? In 
contemplation of law these guaranteeing companies are 
each just as much a party to the original contract, as the 
lessee company itself. It was through their instrumen- 


tality that the nominal lessee took possession of the road, 
and it was by virtue of the transaction that the benefits 
resulting therefrom, enured not only to the lessee, but 
to the other corporations. It is difficult to conceive of 
any reason why the guarantors should not be estopped, 
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equally with the lessee. This question in its present 
aspect is novel, and the determination of it may be as- 
sisted by a further hearing. 


IIT. 


The bill is ordered dismissed as to the guaranteeing 
companies. 

The fact that a decree has been obtained against the 
Indianapolis and St. Louis Company and is unappealed 
from, makes no difference in the rights of the complain- 
ants as to the guarantors. We claim that the obligation of 
the guarantors is co-extensive with that of the lessee, whatever 
it may be, and that these parties, all, should be compelled 
at least, to account for all the net revenues of the road, 
or to pay a fair compensation for the use thereof. They 
have absorbed the earnings and had the benefit therefrom 
and they now should make satisfaction therefor. 

If there is to be any honesty at all, among corporations 
which have exceeded their powers by mistake or other- 
wise, the least that can be done is to account for bene- 
fits received. Many subordinate questions may be in- 
volved in this, as for instance the Indianapolis and St. 
Louis Company, instead of buying and supplying rolling 
stock for the road as agreed, hired and used the property 
oficar trust companies, paying high rates. This might have 
to be ventilated; and so also the apportionment of earn- 
ings to roads forming the through lines. The expense 
account may also have to be investigated. Bookkeeping 
is very deceptive, and 14 may be necessary to overhaul 
the accounts carefully, still, the least that all these guar- 
anteelng companies can do is to reimburse the com- 
plainant below, commensurately with the benefits re- 
ceived by tliem. 
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We submit that in no event should. the bill be dis- 
missed, but that all equitable rights, whatever they may 


be, of the complainant, should be protected by this 


Honorable Court, and, if any amendment is necessary, 
the right thereto should be recognized, and a dismissal 
ordered only upon condition that the complainant below 
does not amend. There is here a manifest wrong to the 
complainant, which can be righted in this suit. 

Upon this branch of the case, also, we think that a 
further hearing will assist in reaching a just result. 

Notwithstanding the limited relief suggested under 
this head, we cannot see why the true rule is not this— 
that so far as the contract has been executed, all the de- 
fendants below are estopped from setting up ultra vires 
to defeat the payment of the rental, as agreed. The 
contract is fairly severable in this respect, and this 


course is just and honest. 
October 5, 1886. 
Respectfully submitted by 
McDONALD & BUTLER, 
JOSEPH D. BEDLE, 
Counsel for St. L., A. & T. H. R. R. Co. 
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Court of Errors and Appeals of N. J. 


THE CAMDEN AND ATLANTIC RAILROAD 
COMPANY. 


VS. + In Error. 


THe Mays LAnpING AND Eaa HARBOR 
Ciry RAILROAD. 


SYLLABUS. 


1. When a transaction is complete and the party seek- 
ing relief has performed on his part, the plea of wltra vires 
by the corporation, which has acquiesced in it,is inad- 
missible in an action brought against it for not perform- 
ing its side of the contract, in all those instances where 
the party who has performed cannot upon rescission be 
restored to his former status. 


2. The State may interpose its authority at any time 
and compel an abandonment of the act in excess of power, 
and if need be revoke the charter of the company for its 
usurpation. 


3. When the State challenges the legality of the trans- 
action the paramount and only question is, whether it has 
bestowed upon the Company the requisite authority to 
engage in it. | 

When the question arises between the Company and 
the other party to the contract, other legal principles ap- 
ply in determining whether the contract shall be observed. 


4. The liability of the Company does not rest upon 
the doctrine of ratification, which in ordinary legal accep- 
tation applies to such contracts as a party has authority 
to make, but upon acquiescence, on which the other 
a be restored to his 


former status, and thereby the Company is precluded 


a 


party has acted, so that he cannot 


a/ 


from interposing its own infirmity as a defence. 
5. Under the circumstances presented by this case, the 
agreement must be dealt with as a contract executed sub- 


stantially, on both sides. 


COURT OF ERRORS AND APPEALS OF N. J. 
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THE CAMDEN AND ATLANTIC RAILROAD | 
COMPANY, | 


Plaintiffs in Ivrror, | 
US. } \ ln Error. 
THe Mays LANDING AND Eaa HARBOR 


City Rarmroap ComPANY, ) 
Defendants in Error. 


\ 


ARGUED AT NoveEMBER TERM, 1885. 


P. L. VooruHers, Esq., and Hon. Wayne MacVeaau, for 
pitff. in error. 
S. H. Grey, Esq., for defendant in error. 


The opinion of the Court was delivered by 
VAN SYCKEL, J :— 


This was an action of debt brought in the Supreme 
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Court to recover the rent alleged to be due from Feb’y, 
1881, to June 1, 1882, on a lease of its road executed in 
1873, by defendant in error to the plaintiff in error, for 
the term of nine hundred and ninety-nine years. The 
Mays Landing and Egg Harbor road was built under a 
charter obtained in 1871, and since its completion in 1872 
it has been in the possession of the Camden and Atlantic 
Company as lessee until February, 1881, at which time. 
the latter Company ceased to operate it, and refused to 
recognize the validity of the lease. 

The defence to the action is rested upon the want of 
power in the lessee Company to execute the lease. 


The Camden and Atlantic Railroad was completed 
from Camden to Atlantic City in the early part of 1862, 
under a charter granted in 1852. This road I will here- 
after for brevity style the main line, and the Mays Land- 
ing and Egg Harbor road the branch road. The Branch 
road tests its own authority to make a lease and the au- 
thority of the main line to accept a lease upon the seven- 
teenth section of the charter of the branch, which pro- 
vides, that the said branch road is authorized to lease its 
railroad to (or consolidate with) any other railroad com- 
pany, which is thereby authorized to take such lease and 
operate the same for such time or times, and on such 
terms as the said parties may agree upon. 

This language 1s unquestionably broad enough to con- 
fer upon the companies the power requisite to enter 
into a valid contract for a lease, and no doubt could arise in 
this case, if the powers of one railroad company can be 
amplified by provisions in the charter of another. 


The title of the act incorporating the Branch Road is: 
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to incorporate the Mays Landing and Egg 
Harbor City Railroad Company.” 

Under that clause of our State Constitution which pro- 
vides that “‘to avoid improper influences which may re- 
sult from intermixing in one and the same act such things 


as have no proper relation to each other, every law shall 
embrace but one object, and that shall be expressed in the 
title,” can the seventeenth section of the Branch Road 
Charter be upheld so far as it purports to confer addi- 
tional franchises upon other railroads ? 

It seems to me very clear that this question must be 
answered in the negative. 

This charter manifestly embraces two distinct objects ; 
it confers power upon the Branch Road to construct it 
line and to lease it, and attempts to enlarge the author- 
ity of all other railroad corporations by permitting them 
to accept a lease. There is no indication in the title that 
such legislation was contemplated. 

The constitutional restraint could not be revoked for 
a more salutary purpose than to suppress a scheme to 
amplify corporate powers in a way which effectually con- 
ceals the intention to do so. 

Jersey City vs. Elmendorf, 18 Vr. 283. 


So far as the grant of authority to the main line is con- 
cerned the seventeenth section is unconstitutional, 

The necessary power to the main line, if it exists, must 
be sought for in its own charter. 

The Camden and Atlantic road had authority under its 
charter to build the Branch Road from Mays Landing to 
Egg Harbor City, but as before stated. did not exercise 
that right, the Branch having been constructed under a 
charter subsequently granted in 1871. 


In Branch vs. Jessup, 106 U. 8. 468, Mr. Justice Bradley 
held that the power granted to a Railroad Company to 
construct a particular line of railroad carried with it by 
implication the right to purchase such line of railroad 
subsequently built by another corporation. 

The doctrine I think is sound, and the right to lease for 
nine hundred and ninety-nine years would co-exist with 
the right to Saas 


This would establish the power of the main line to en- 
ter into the lease, if the right to construct the Branch had 
survived until the lease was executed. 

But by reference to the seventeenth section of the 
charter of the main line (Laws 1852, p. 271) it will be ob- 
served that its power in this respect expired by limitation 
on the first day of August, 1862. 


The section reads as follows :— 

“That if the said railroad shall not be completed and 
“in use at the expiration of ten years from the first day 
“ of August next ensuing, that then and in that case this 
“act shall be void.” 


Under the rules which apply to the construction of leg- 
islative grants of power, the only interpretation which 
this language will reasonably bear is, that the authority 
derived through the charter must be exercised within ten 
years from August 1, 1852, and that such portion of the 
road as should not then be constructed could not there- 
after be built under the granted authority. 


In Morris and Essex LR. I’'d vs. Central Railroad, 2 Vr. 
205, it was expressly adjudged that the power of a corpo- 
ration to take the land of an individual is determined by 
the expiration of the term limited for its exercise, after 
which the right of eminent domain derived from its char- 
ter no longer exists in the Company. 

The Branch Road was not constructed until the year 
1871, nine years after the expiration of the time limited 
to the main line for the enjoyment and exercise of its 
eranted powers. 

At that time the main line having no longer the right of 
eminent domain was without the power to build the 
Branch Road, and consequently in the loss of that au- 
thority is involved the deprivation of all power which 
would flow from it. 
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It must therefore be conceded that the execution of 
the lease on the part of the Camden and Atlantic Road 
was uilra vires. , 

The rule is well settled both in England and in this 
country that an executory contract, ultra vires, cannot be 
validated by the acquiescence of every stockholder of the 
Company. Itis also generally conceded than an wltra 
vires contract fully executed cannot be receded from. 
Field on Corporations, § 263-264. 

Green's Brice, 371-2-38. 
1 Woed on Raili Uys, $171-2-3. 
Thomas vs. failroa i 101 U. 5. 71. 


The Courts have differed upon the question, whether 
the plea of ultra vires is available by a corporation in an 
action brought against it for not performing its side of 
the contract, where the transaction is complete, and noth- 
ing remains to be done by the party seeking relief. 

Asbury Railway vs. Riche, 7 H. of L. 653, 1s the leading 
English case. 

The Company by its directors e tered into an agree- 
ment with Riche to give him the construction of a rail- 
way from Antwerp to Tournay. Aiter Riche had entered 
upon the work and executed it in part, the company re- 
pudiated the contract as one witra vires. 

Riche then brought an action to recover damages for 
breach of contract. 

The case was referred to a barrister to state a sposss 
case, and the question of wtrea vires was that on which the 
decision was to depend. 

The Court was to be at liberty to draw inferences of 
fact. In the ann of Exchequer two of the three judge 
were of opinion that the plaintiff should have oP cali 
and when the case came before the Exchequer Chamber, 
it was heard before six Judges, who being equally di- 
vided in opinion, the judgment was affirmed. On appeal to 
the House of Lords the judgment was reversed, pronoun- 
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cing the contract ulira vires, and declaring that it was with- 
out the power to validate it by their acquiescence. Mr. Jus- 
tice Folger in 78 N. Y. 187 distinguishes the English case on 
the ground that the contract with Riche was prohibited by 
an actof parliament. Aithough tiie Court did not rest 
its decision on that ground, Lord Chelmsford adverted to 
that fact to distinguish the cases of Spachman vs. Evens 
and Evens vs. Smallcomb, where the act of the Directors 
was not prohibited by statute, but was merely not war- 
ranted by the decd of settlement of the Company. In 
affirming the judgment now under review it is not neces- 
sary to dissent from the conclusion reached in this ease. 
The agreement with Riche was not fuliy executed 
either side and 1t was one in which payment to him of 
the money he had expended in behalf of the company 
under the agreement, would have done complete justice. 
The suit being for damages for breach of the contract, 
would have embraced profits which might have resulted 
from its execution. Ifthe suit had been maintained it 
would have given the plaintiff a measure of relief greater 
than was necessary to restore him to the status he occu- 
pied before the contract was made. 

In Parish vs. Wheeler, 22 N. Y¥. 494, Chief Justice 
Comstock in delivering the opinion of the Court, said 
that a corporation cannot defend itself against a claim 
for money paid at its request to one who advanced the 
price of a steamboat purchased for it, on the ground 
that the purchase was ultra vires, although the plaintiff, 
when he paid the money knew all the facts. He declared 
that corporations like individuals, in deating with other 
parties must live up to the rules of common honesty. 

In the so ease of Bissell vs. The Michigan South- 
ern, 22 N. Y. 258, the sama learned Judge expressed the 
view, that where a corporation has received the consider- 
ation of its unauthorized contract, and restitution will 
not do complete justice, the other party may sue directly 
on the contract. 
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He said that the plea of ultra vires, according to its just 
meaning imports, not that the corporation could not make 
the unauthorized contract, but that it ought not to have 
been made. Such a defence therefore rests upon the vio- 
lation of trust orduty towards the shareholders, and is 
not entertained where its allowance will do a greater 
wrong to innocent third parties. The acquiescence of the 
shareholders in the abuse will prevent the interposition 
of such a plea. This case was decided without an ex- 
pression of opinion of a majority of the Court on this 
point, but in the later case of Keni vs. Quicksilver Mining 
Company, 78 N. Y. 159, Judge Folger delivered the opin- 
ion in which the entire Court concurred, giving the full- 
est approval to the views of Chief Justice Comstock in 
the cases cited. The case was one in which the directors 
had done an act which the Company had no power to do 
and in which there was no full execution on both sides. 
lt was not of that class of cases, where an authorized act 
was executed in an unauthorized manner. The transac- 
tion was clearly wltra vires and in that aspect it was dealt 
with by the Court. The English and American cases 
were cited and the cause was ably and elaborately ar- 
gued. | 
The propositions mentioned by the Court were, that 
acts of a corporation, which are not, per se, illegal, or 
malum prohibitum, or contrary to public policy, but which 
are ultra vires, affecting only the interests of stockholders 
may be made good by the assent of shareholders, so that 
strangers to them dealing in good faith with the corpora- 
tion will be protected in reliance on those acts. 

That it needed not that there be an express assent upon 
the part of shareholders to work an equitable estoppel 
upon them. When they neglect to promptly and actively 
condemn the unauthorized act and to seek judicial relicf 
after knowledge of it, then acquiesceuce will be pre- 
sumed. | 
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That Where the Public j, “ONcerned to restrain cor- 
POration Within the limit of the PoWer giver to i¢ by its 
Charter, “2 assent Of the Stockholdere fo the Use of un- 
2Uthorizeg PoWer, wij] e of no avail. 


In Ip hitney Armes VS. Larlow, 63 N bf 62. the Court of 
Ppealg of New York enforced he ultyr vires Contract 
48ainst the Other Party w “Te it had been Performed on 


defence t whe) reholderg re ¢ aT geable With 
“DSentin » Co an snderstanding Which ¥ hay Permit 


ted to be “X€cuted, they Walve thei; Pre-existing Tights 
Which Would be affected by the "naUuthorizeg act, and be- 
stoppel. 


Chief Justice Ruger In Voodrygg 8. LE py fallway 93 
N. Y. 609, in an °PInion from Which there Vas no dissent 
54Ve his fay “PProval to the Previous “ases, and held that 
Under ay ultra yy) : IS eg 
1UStioning its validity in “0 action to "eCOVer the Stipy- 
lated rent. 


In Bradley "8S. Ballare 55 TI] 413 Chief J WStice Law. 
rence Said that Where the COntract is ©X€cuted the doe. 
rine of “Stoppel ig *pplied fo» the PUrpose of ©OMpellin . 
“Orporations to be honest In the Simplest and “OM onegt 
Sense of honesty. and afte, Wha ever Mischief May belong 
to the Performance Of the ultrre vires act has been 2ccom- 
plished The CasSe Wag One in Which Money Was borroweg 


a businesg Which the lender knew jz had yo Tight to 
Undertake : 

In kerry VS, Lugle Loe}: Company, 47 Conn. 14], the 
Eagle Loek Company entered Into ap “RaUthorizeg 
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agreement with another company to purchase its stock, 


and run it as a separate os aa 


The Connecticut Court held that after the contract had 
been executed and the defendant company had been per- 
mitied for five years to transact business under the 
arrangement, it would not be interfered with 


In McCutcheon vs. Steamtoat Company, 18 Penn. Rep. 18, 
a foreign corporation had taken a lease of real estate 
without authority in its charter, and in action for the 
rent the court enforced the contract. 


In Daist vs. Sale, 83 ill. 137, the Peoria Marine and Insur- 
ance Company executed a deed of trust to secure pay- 
ment of certain bonds upon which the compary had 
received the money. The bill was filed to enjoin the 
trustee from selling the premises and to declare the deed 
of trust void. The Court refused to allow the plea of 
ultra vires to prevail, on the ground that a private cor- 
poration cannot be heard in such a defence, where the 
contract has been performed by the other party, and the 
corporation has had the benefit of the contract and the 
performance. The language of Chief Justice Lawrence 
in Bradley vs. Ballard, was cited with approbation. 

“That it would be pressing the doctrine of ultra vires 
to an extent that can never be tolerated, even though the 
lender knew that the corporation was transacting a bus- 
iness beyond its corporate powers, provided the business 
itself was free from any intrinsic immorality or illegality.” 


These views were reaffirmed in [Vard vs. Johnson, 95 
Cl. 215, and in Peoria Road vs. L'nompson, 1038 Ll. 187. 


In Amerman vs. Niles, 9 C. E. Gr. 13, the Chancellor re- 
fused to entertain the defence of wltru vires to a mortgage 
executed by a corporation to secure a debt to the defend- 
ants. 
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Thomas vs. Railroad Company, 101 U. S. 71, is relied 
upon by the plains in error. In that case the lease was 
held to be ulfra vires and therefore void. 

Mr. Justice Miller for the Court referred to the English 
cases, and said that although the American cases were 
conflicting, the preponderance of authority was that an 
extra vires contract, but partly executed, could not be 
snforced. 


He however held the lease there to be contrary to pub- 


lie policy, for the reason that the lessor spe ny had no 
power to make the lease, and that thereby it disabled 1t- 


self to perform the duties which it had ai reste in ac- 


cepting lis charter from the State, and he therefore treated 
the contract as one forbidden by the law. He did not 
question that the lessee would be lable for the rental, for 
the period during which it had enjoyed the term. 

It is to be observed in this ease that by the surrender 
of the lease the lessor was left in his former position, and 
the rental being paid, no apparent injustice was done. 


In the case of The Mutual Lnfe and Ins. Company vs. 
Ke Kelvay, 1 Beas. 183, the defendant was successful in 
his attempt to recede from his contract, but it was not a 
suit by one of the parties to the unauthorized contract to 
enforce it against the other. The proceeding was insti- 
tuted in behalf of corporators, as to whom the learned 
jurist who decided the case was careful to observe that it 
did not appear that they insured upon the faith of the 
ultra vires contract, or that the y became corporators after 
the contract was entered into or in consequence of it. 

In the conflict of judicial decision on this subject, this 
Court may adopt and should adopt the rule which will 
produce the best results in the administration of justice. 
In my judgment the true rule is, that when the transac- 
tion is complete, and the party seeking relief has per- 
formed on his part, the plea of wtra vires by the corpora- 
tion, which has acquiesced in it isinadmissible in an action 
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brought against it for not performing its side of the con- 
tract, in all those instances where the party who has per- 
formed cannot upon rescission be restored to his former 
status. 


In the cases maintaining the contrary doctrine the rea- 
soning of the Courts has been: 


Ist. That corporators might, by ratifying corpo- 
rate acts by their acquiescence, indefinitely extend and 
amplify their granted powers. 


2d. Thatconsent on the part of those who do an act 
which they have no power todo cannot make it legal. 


3d. That to hold that an act performed in executing a 
void contract makes all its parts valid is to say that the 
more that is done under an unauthorized contract, the 
stronger is the claim to its enforcement by the courts. 


To the first objection a sufficient answer 1s that the 
State may interpose its authority at any time, and com- 
pel an abandonment of the act in excess of power, and if 
need be revoke the charter of the company for its usurpa- 
tion. 

When the State challenges the legality of the trans- 
action, the paramount and only question is, whether it 
has bestowed upon the Company the requisite authority 
to engage in it? When the question arises between the 
company and the other party to the contract, other legal 
principles apply in determining whether the con- 
tract shall be observed. It will be admitted that 
where there is an absence of authority on the 
part of a corporation to do an act, the requisite 
power cannot be imported into the transaction, 
either by the consent of stockholders or by the execu- 


tion of the contract by the other party to the agreement, 


The contract must necessarily continue to be ultra vires. 
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No such effect has been attributed in any of the cases to 
acquiescence or unilateral performance. The basis upon 
which the enforcement of the contract in such cases 
rests is, that the company is estopped from setting up its 
own unauthorized act, and its own incapacity, to evade 
performance on its part, after receiving the fruits of the 
bargain. The power of the company is not amplified, 
he agreement is none the more legal, in the sense that 
there was authority to execute it, the Court simply re-. 
fuses to entertain the defence, which common honesty 
forbids the company to make. A man may become 


7 ‘ . 4 , a 
L agent, and be held 


bound by the act of an unauthorizec 
liabie to the contract made for him, not on the ground 
that the agent in fact had any authority, but for some 
conduct on the part of the alleged principal which pre- 
cludes him from raising the question of authority. 

No reason 1s perceived why the rules of fair dealing, 
which are so rigorously applied to natural persons, shall 
not pertain as strictly to private corporations. No in- 
stance is known where a natural person can set up in his 
own behalf, and for his own advantage, his want of au- 
thority to do an act for which he has received the con- 
sideration from the other party. Transactions which 
are immoral, illegal, forbidden by statute, or contrary to 
public policy are not embraced in this discussion; they 
eannot furnish «a basis for a legal cause of action. 

Why is it that extra vires contracts are recognized as 
unassailable, and are permitted to stand as the founda- 
tion of rights acquired under them, atter they have been 
executed on both sides? Such exeention imparts no ad- 
ditional power to the corporate body. It does not trans- 
mute the negative into the positive. 

The absence of power is as apparent after as before 
performance. Why isit that corporations are compelled 
to pay money borrowed in excess of authority, and to pay 
the stipulated rent for premises unlawfully leased, for 
the period of occupation? 
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The law does not imply a contract to pay the bond- 


holders the money thus received. It is illogical to say that. 


the law will imply a contract by the company, which it 
has no power to make for itself. A contract cannot be 
implied where an express contract cannot be made. The 
law recognizes the obligation ; it precludes or estops the 
attempt to evade it. Apply to it what legal phrase you 
may, the underlying principal is, that the -corporation 
cannot set up its own infirmity when it is unconscionable 
to doso. The law forbids the defence on account of the 


. flagrant injustice, which would otherwise be done. The 


question of corporate power is not entertained. 


To enable recompense to be had to this extent, the con- 
tracts are respected, not that they rest in sathonlty, but 
because good conscience requires it. 

How then can reeognition of the estoppel be denied, 
where the contract has been executed on the one side» 
and the party performing cannot upon rescission be re- 
stored to his former status? Why should the corporate 
body be permitted to plead its own wrongful act, and 
set up its own infirmity as a bar to the recovery by the 
other party of whatit should in right and justice be ac- 
corded. 

Itis true that a person cannot by his own act acquire 
a right against another, the other must in some way bind 
himself. The acquiescence in the contract in virtue of 
which the other party performs, and the acceptance of 
its benefits to constitute the binding acis, and raise the 
estoppel. Iam unable to see how upon a just concep- 
tion of the legal principles involved, a different rule can 

applied, where the corporation has acquiesced in the 
a and the other party by performance on his part 

has been led into a position from which he cannot be ex- 
tricated. 

Misconception arises from failing to distinguish be- 
tween those rights which parties acquire as between 
themselves, and the rule by which corporate authority 
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must be measured and limited, when the State interposes 
to assert its prerogative. Nor does the lability of the 
Company rest upon the doctrine of ratification. 

In its ordinary legal acceptation, ratification applies to 
such contracts as a party has authority to make. Re- 
peated affirmations of acontract by one who has no author- 
ity to enter into it, cannot supply the requisite authority. 

But acquiescence in it upon which the other party acts, 
may and does upon settled legal principles preclude the 
parties from starting the question of power as between 
themselves. ‘here is in fact a subsisting contract actu- 
£ 
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ily executed mn due and legal form, which under the rule 
te 
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Starved is UN peat hable, except at the instance of tne 


State. It is thus, in legal contemplation impressed with 


the vigor and incidents of a valid contract as between the 
parties, and thére is no difficulty in enforcing it in a suit 
at law. 

It is like the case of one who makes in legal form a 
conveyance of real estate which he has no power to con- 
vey, and not like the case, where the true owner fails to 
do some act which may operate as an equitable estoppel 
to his setting up his title against the person who has been 
misled by his conduct. In the former case the grantee 
could maintain an action at law against the grantor to re- 
cover possession of the premises granted. In the latter. 
ease the relief must be sought in a court of equity. 

But whether the rule which I have formulated shall be 
applied in this case or not, the judgment below should 
in my opinion be affirmed upon the ground that the 
lease in this case must be regarded as substantially a 
eontract as fully executed on both sides as those unau- 
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thorized contracts, in which money has been loaned to 
or work done for a corporation, for which it has issued 
its bond to the creditor. | 

The agreement was entered into November 3, 1871, be- 
tween the Camden and Atlantic Railroad Company and the 
Mays Landing and Egg Harbor City Railroad Company, 
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in-and by which it was agreed, that if the latter Company 
would construct the Branch Road in a specified manner, 
on or before the first day of July, 1872, the former Com- 
pany would guarantee the bonds of the latter Company 
to the amount of thirty-seven thousand five hundred 
dollars, to be used in the construction of the said road, 
and take a lease for the same when completed, for nine 
hundred and ninety-nine years at a specified rental. 

In pursuance of this agreement the bonds were issued 
by the Branch Road, and guaranteed by the main line. 
The road was built under the direction of the main line 
and the lease executed. 

Every term of this agreement on both sides has been 
fulfilled, and the agreement in all respects substantially 
executed. 7 

The annual report of the directors for the vear ending 
December 31, 1871, recited the terms of this agreement 
in detail. 

Annually thereafter, until 1879, the existence of the 
lease, and the income id pana s incident to the 
operation of the Branch were duly reported to the stock- 
holders of the main line, during all which time no at- 


tempt was made to avoid the lease. 

We must impute to the stockholders of the main line 
utter neglect of their affairs, if we say that they did not 
have notice of the agreement to build the Branch Road 
and of the lease executed in pursuance thereof. The 
only reasonable inference from the circumstances proven 
is that they had no vledge of the transaction, and 
that it was engaged in and consummated with their ap- 
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proval and acquiescence. This case presel its all the 
features which have led the jadicial mind in the cases 
cited to establish the distinction between executory and 
executed contracts, in which respect it essentially differs 
from the case in 101 U.S. This was not, as in the ease 
in the Federal Court, the mere leasing of a road owned 


bv the lessor, where the repudiation of its terms would 
t 
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restore both parties to their former status. Here the 
lessor built the road, not for itself, but at the instance of 
and for the lessee, with the proceeds of bonds guaran- 
teed by the lessee to promote and effect the scheme. 
The Branch Road was a mere instrument in the hands of 
the maia line to consummate the undertaking. 

By the clearly expressed contract of the parties, the 
road was to be the road of the lessee, the lessor to have 
only the fixed rentals. | 

The lessor has fulfilled every term of its agreement, 
and put the lessee in possession of all that it stipulated 
for. Nothing remains on the part of the lessor to be 
done. We must look at the substance of things in ap- 
plving legal principles. The lease for nine hundred and 
ninety-nine years is practically an absolute transfer of 
the road to the lessee, and the rental a mere mode of 
paving the lessor for the work done, and money expend- 
ed, in constructing the road for the lessee, instead of 
paying a fixed principal sum. The case, does not in 
effect and substance, differ from what it would have been 
if the main line had employed the Branch Road to con- 
struct the branch at a stipulated price, had issued its 
bonds in payment, after completion and acceptance of 
the work. 

All the cases concede that under such circumstances 
the contract must be treated as executed. 

If the contract had been to compensate the Branch 
Road for the work by the bonds of the main line, secur- 
ing the payment of an annuity for nine hundred and 
ninety-nine years, and those bonds had been delivered, 
would it be asserted that it was in substance, the less an 
executed agreement? It is the merest verbiage and form 
whether it is termed a ‘lease securing a rental for nine 
hundred and ninety-nine years, or a bond securing an an- 
nuity for a like term. 

The injustice and inadmissibility of permitting the 
main line to repudiate its bonds after it has been in oc- 
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cupancy of the road for more than seven years, because 
the road proved to be unprofitable, would not be ) 
more glaring, than the inequity of the defence interposed 
here to the payment | 

The work undertaken to be done was fully executed by 
the Branch Road, and the manner in which it is to be paid 
for is immaterial, so far as the principal involved is con- 
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cerned. There is no consideration of justice and fair deal- 
ing, which in the cases referred to led to the rejection of 
the offer by the corporators to set up their own incapacity 
in avoidance of their just obligations,which is not forcibly 
presented by this case. It cannot in the application of 
legal principles, be dissociated from executed contracts, 
without disregarding the reasons which lie at the found- 
ation of the rule. If the lease is subject to the defence 
of ultra vires, the guarantee of the bonds is also inca- 
pable of enforcement, and thus loss will likewise fall 
upon those who advanced money upno the faith of the 
guarantee, to be used under the direction of the lessee 
and for its purposes. 

If such a doctrine is established, who can answer for 
the solvency of our insurance companies, savings banks, 
and moneyed institutions? It is a matter of common 
knowledge that corporate bodies in many instances 
through misconception of their powers or otherwise, 
have exceeded the legal limits of their authority. 

An action to enforce against the main line its guaran- 
tee of these bonds could not be classed with those cases, 
in which companies have been required to return the 
money they had received on ultra vires contracts, or to 
pay rentals for the period of occupancy. 

If the invalidity of the contract and the right to re- 
pudi: te it be conceded, the law cannot raise an implied 
obligation on the ruins of the contract upon which to 
found a recovery. The liability of the defendant upon 
the bonds must rest, if it exists at all, upon the contract 
of the guarantee. The money was not paid to the main 
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line, but to the obligor of the bonds, and no obligation 
can be implied on the part of the defendant to repay it. 
The validity of the guarantee contract must be affirmed, 
or no action can lie against the defendant. 

In the destruction of the contract there must be an en- 
tire absence of legal liability. } 

The legal doctrine, which must be invoked to main- 
trin an action by the bondholders on the guarantee will 
support the judgment in this case. 

he doctrine of estoppel by acquiescence, in cases 
which presents the characteristics which appear here, 
can work no inequity, for it may safely be presumed that 
the parties to be affected by an engagement are compe- 
tent to determine what will best promote their own in- 
terest, and for any error in judgment, they and not 
others should suffer. 

The contrary doctrine, affording so easy an escape from 
the consequences of their own acts, invites them to over- 
step the boundaries of their authority. 

There can be no dissent from the assertion, that good 
faith and honest dealing unite in forbidding that the de- 
fence here set up shall be successfully interposed. In 
my opinion the law is against it, and the judgment below 
should be affirmed. 
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I, Henry C. Kelsey, Secretary of State of the State of 
New Jersey, and ex-officio Clerk of the Court of Errors 
and Appeals in the last resort in all causes, do hereby 
certify, that the foregoing is a true copy of an opinion 
read in the above stated cause, June Term, 1886, as the 
same is taken from and compared with the original (filed 
July 19, 1886,) now remaining on file in my office. 


In testimony whereof I have hereunto set my hand 
[u. 8] and affixed my official seal, at Trenton, this 
fourth day of October, A. D. 1886. 
HENRY C. KELSEY, 
Secretary of State. 
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PANY. 


PETITION FOR A REHEARING. 


To the Honorable the Chief Justice and the Associate Jus- 
tices of the Supreme Court of the United States: 
The St. Louis, Alton and Terre Haute Railroad Company, 
a corporation organized and existing under the laws of the 
State of [Illinois and a party to the above suits, respectfully 
petitions this honorable Court for a rehearing in said causes 


and each of them upon the following grounds, namely : 


First. Your petitioner avers that there is manifest error 
in the opinion and decree of this Court in the above causes in 
this: In holding that the contract made by your petitioner 
with the Indianapolisand St. Louis Railroad Company for the 
use of its railroad by the last-named company in the manner 
set out in said contract, as the same appears of record, is void 
and of no effect for want of authority in said Indianapolis and 
St. Louis Railroad Company to enter into the same. Your 
petitioner claims and insists that said Indianapolis and St. 
Louis Railroad Company,a corporation of theState of Indi- 
ana, was expressly authorized by the laws. of that State to 
make such contract or agreement with your petitioner “for 


the use of its road as to the board of directors of said com- 


pany might seem proper,” and that said contract, so declared 


void in the opinion rendered in this case, was fairly entered 


into and fully ratified and approved by the boards of direc- 


tors of each of said companies. (See Exhibit B, pages 23 


to 36.) 


In support of this position your petitioner relies upon the 


provisions of the third section of the act of the Indiana 


Legislature of February 23, 1853, quoted in the opinion of 


the Court. 


A 
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The evident intent and purpose of this section was to 
authorize railroads organized under the laws of the State of 
Indiana to form with connecting roads in otherStates through 
lines for transportation and travel, and to placesuch lines under 
the control for operating purposes of one or either of said 
roads. The contract under consideration in its terms and its 
effects accomplishes this purpose, and the manner of effect- 
ing that purpose is by the terms of the act left to the discre- 
tion of the board of directors. The case of the Board of 
Commissioners of Tippecanoe county, in 50 Indiana, turned 
upon the question of the power of the railroad company to 
lease the finished part of its line and to deprive itself of the 
means of constructing the remainder of its road and thus 
segregate the line of road it had been incorporated to com- 
plete, and this over the objections of its stockholders, who 
were interested in the construction of the entire line. The 
decision of the court was expressly limited to the particular 
contract and lease under consideration, with a strong impli- 
cation that leases or contracts for the use of the road for 
commercial purposes and to secure commercial ends were 
authorized and recognized by the laws of the State of Indiana. 
This Court held in the case of the railroad vs. Vance, in 96 
U.S. R., that the contract under consideration in these cases 
was valid in the State of Illinois, and the effect of the opin- 
ion rendered in these cases is to hold that it 1s void in the 
State of Indiana, so that the effect under these decisions is 
that a contract may be void in one State and vaiid m another. 
There may be cases in which this would be good law, but 
as the contract between your petitioner and the Indianapo- 


lis and St. Louis company was to be performed almost wholly 


in the State of Illinois, it is submitted that being valid in 


4 


that State the defaulting party cannot be heard to say that 
it is void in the State of Indiana. The recognition of the 
Indianapolis and St. Louis Company by the Illinois Legis- 
lature, referred to in the opinion, did not confer any new 
charter powers upon the Indianapolis and St. Louis Com- 
pany, but recognized its right to exercise its charter powers 


in the State of Illinois. 


Seconp. It further avers that there is manifest error in the 
opinion and decree of this Court in this: That itis held by this 
Court that the guarantor companies are not bound by their 
several contracts of guaranty, first, by reason of the original 
contract being, in the opinion of this Court, void, and, sec- 
ondly, for want of authority on the part of the said com- 
panies to enter into such guarantee contracts. The objec- 
tion to the first point has been sufficiently stated. With 
regard to the second your petitioner submits that it is erro- 
neous in this, that this honorable Court has wholly failed to 
take into consideration the fact that the guarantor companies 
were the promoters of the original contract, and that they 
organized the Indianapolis and St. Louis Company as their 
agent and as an instrumentality to secure to them and each 
of them the use and benefit of said operating contract for 
the control of the through business passing from St. Louis, 
eastward, over your petitioner’s road; that the contract of 
guaranty is not separable from the operating contract to 
which it is attached, but with said operating contract forms 
one entire contract, in which the guarantor companies were 
the chief parties in interest. It is not in the nature of a 
mere guarantee for the debt, default, or miscarriage of a third 


party, and it is not just and equitable to your petitioner to 
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treat it as such, as that view leaves entirely out of sight the 
chief causes which led to its being executed, and entirely 
ignores the direct interest which the guarantor companies 
had in it and the consideration which moved directly to 


the guarantor companies in support of it. 


Tuirp. It further avers that in said opinion and decree 
there is manifest error in this: That, holding said contracts 
of guarantee to be void, this Court also holds that said guar- 
autors are not In any manner bound for the benefits which 
they and each of them derived from the said contracts dur- 
ing the time the road of your petitioner was being operated 
under their agent for their use and benefit. The rule, as 
stated in the opinion of this “Court, is not founded on the 
facts, and is not consistent with the principles of equity as 
applied to the facts. 

The objection to the contracts which this Court holds to 
be fatal is simply that there was a defect of power on the 
part of those who contracted with your petitioner, and not 
in want of power on the part of your petitioner. No pro- 
vision of the charter of either of the contracting companies 
has been cited or produced prohibiting such contracts, nor 
is the contract contrary to public policy, but, on the con- 
trary, is such in its nature and character as the present needs 
of the public require to secure the safety of passengers and 


the safe transports vilon and delivery of property by securing 


» ‘ingle m7? ~nmagtindents upon through line@sem Ly cases, of this 


kind a mere want of power py gg into such contracts can- 
not be.set up by a defaulting party. for any other purpose 
than to t@&mmate its continudmee. 

All liabilities incurred under the contract @tringf Te time 
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that it is being executed are in equity preserved and pro- 
tected. ) | 

To this effect is the case of the Board of Agriculture vs. 
Citizens’ Street Railway, 47 Indiana, 407; also Railway Com- 
pany vs. McCarthy, 96 U.S., 258, and numerous others cited 
in petitioner’s brief at page 59. | 

If there was simply a want of authority, as this Court has 
held, no further right could arise out of that than the right 
of withdrawal from the continuance of the contract, and in 
courts of equity no further right would be regarded. To 
permit the party that had without authority improvidently 
entered into such a contract to plead ultra vires to defeat 
recovery of what was due under it for past use and occupa- 
tion would be for a court of equity to lend itself to the per- 
petration of a fraud, which it never does; where both parties 
are in the wrong it may refuse its aid to either. 

For the cause aforesaid and other good and sufficient 
causes appearing in said opinion and decree, your petitioner 
prays this honorable Court to grant a rehearing and to annul 
and set aside the decree or decrees entered in said causes, 
and to affirm the judgment and decrees of the circuit court 
of the United States for the district of Indiana, or to grant 
such other relief to your petitioner as will consist with 


equity and good conscience in the premises, and as in duty 


bound vour petitioner will ever pray, Wc. 


7 
[, Joseph E. McDonald, one of the counsel for said peti- 
tioner, hereby certify that I have examined the petition for 


a reheariug in the above-entitled causes, and that substantial 


grounds are shown in said petition for a rehearing. 
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